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LATHAM & WATKINS LLP 
Drew T. Gardiner (SBN 234451) 
  drew.gardiner@lw.com 
John D. Niemeyer (SBN 307784) 
  john.niemeyer@lw.com 
12670 High Bluff Drive 
San Diego, CA 92130 
Telephone: (858) 523-5400 
Facsimile: (858) 523-5450 

Attorneys for Plaintiff Landec Corporation 

UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA 

LANDEC CORPORATION,  
a Delaware corporation, 

Plaintiff,
v. 

CERTAIN UNDERWRITERS AT 
LLOYD’S, LONDON, SYNDICATE NO. 
2003 XLC AND SYNDICATE NO. 0033 
HIS, SUBSCRIBING TO POLICY NO. 
B0595XR5938019, 

Defendants.

Case No.  2:21-cv-4274

COMPLAINT FOR BREACH 
OF CONTRACT, BREACH 
OF IMPLIED COVENANT 
OF GOOD FAITH AND FAIR 
DEALING AND UNFAIR 
BUSINESS PRACTICES 
(VIOLATION OF 
CALIFORNIA BUS. & PROF. 

 CODE § 17200, ET SEQ.) 

DEMAND FOR JURY TRIAL 
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Plaintiff Landec Corporation (“Plaintiff” or “Landec”), by and 

through its attorneys at Latham & Watkins LLP, brings this action against 

Defendants Certain Underwriters at Lloyd’s, London, Syndicate No. 2003 XLC 

and Syndicate No. 0033 HIS, as subscribed to policy number B0595XR5938019 

(“Defendants”) and alleges as follows: 

INTRODUCTION 
1. This suit concerns the unreasonable refusal by Defendants to honor 

the insurance policy they sold to Landec, who paid its premiums but was denied 

coverage by Defendants for a claim that is squarely within the policy’s coverage.  

Landec is an innovative natural food company that supplies fresh produce through 

cutting edge delivery and distribution technology.  On July 9, 2019, the Canadian 

Food Inspection Agency (“CFIA”) initiated a product recall from all Canadian 

stores of Landec’s 28 oz. bag of Eat Smart Sweet Kale Salad Kit (the “July 2019 

Recall”) due to the CFIA finding a positive result of Listeria monocytogenes 

(“Lm”) in a test sample of the kits.  This recall resulted in over $5,500,000 in total 

loss to Landec. 

2. Fortunately, to protect against this exact risk, Landec purchased 

“product contamination” insurance from Defendants to provide coverage for losses 

stemming from such an event.  Product contamination insurance specifically 

covers losses associated with product recalls of packaged fresh cut vegetables and 

whole produce, and is commonly purchased by food manufacturers in Landec’s 

industry.  Landec notified Defendants of the July 2019 Recall the same day the 

CFIA initiated the recall, yet Defendants spent over a year investigating Landec’s 

losses, before ultimately denying Landec’s claim on July 13, 2020.  Defendants’ 

denial is based on an incorrect interpretation of the policy language which renders 

coverage illusory.  Moreover, Defendants have refused to engage in a good faith 

investigation of Landec’s claim and to fairly evaluate all evidence and arguments 

in favor of coverage. 
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3. Defendants’ acceptance of Landec’s premiums and then repeated and 

baseless refusal to provide coverage breached the contract between Landec and the 

Defendants, and breached Defendants’ obligation to act in good faith and to deal 

fairly with Landec. 

4. Plaintiff seeks damages for Defendants’ breach of contract and breach 

of the implied covenant of good faith and fair dealing, the exact amount to be 

proven at trial. 

JURISDICTION AND VENUE 
5. This Court has subject matter jurisdiction over this action pursuant to 

28 U.S.C. § 1332 because complete diversity exists between the parties and the 

amount in controversy exceeds the sum of $75,000. 

6. Venue is proper in the Central District of California pursuant to 28 

U.S.C. § 1391(b)(2) because a substantial part of the events and property at issue in 

the underlying lawsuit, which gives rise to this insurance dispute, occurred in this 

judicial district.    

PARTIES 
7. Plaintiff Landec Corporation is a corporation organized under the 

laws of the State of Delaware and has its principal place of business within the 

County of Santa Barbara, California.    

8. Upon information and belief, Certain Underwriters at Lloyd’s, 

London (“Lloyd’s”) is an unincorporated association and/or limited partnership 

organized under the laws of Great Britain for providing infrastructure for the 

international insurance market. 

9. Upon information and belief, Lloyd’s itself does not insure any risk, 

but rather, it is comprised of individual underwriters known as “members” or 

“syndicates” that assume all or a portion of the risk underwritten.   

10. Upon information and belief, the members are either individuals or 

corporations, with different or multiple residences or principal places of business. 
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11. Upon information and belief, Certain Underwriters at Lloyd’s, 

London, known as Syndicate No. 2003 XLC (“Lloyd’s 2003 XLC”) is a syndicate 

member of Lloyd’s. 

12. Upon information and belief, Certain Underwriters at Lloyd’s, 

London, known as Syndicate No. 0033 HIS (“Lloyd’s 0033 HIS”) is a syndicate 

member of Lloyd’s. 

13. Lloyd’s 2003 XLC and Lloyd’s 0033 HIS are the subscribing 

syndicates to the policy at issue in this case: policy number B0595XR5938019 (the 

“Policy”).     

14. Both syndicates have given the following address for service of 

process in the United States: Mendes & Mount, 750 Seventh Avenue, New York, 

NY 10019. 

FACTS 
A. Landec 
15. Landec was founded in 1986 and has grown to be a leader in creating 

new products that advance health and wellness by designing, developing, 

manufacturing, and selling differentiated items for food and biomaterials markets.  

Landec is comprised of a portfolio of six brands, one of which is the natural food 

company Curation Foods, Inc. (“Curation Foods”). 

16. Based in Santa Maria, California, Curation Foods focuses on 

innovating and distributing plant-based salads, vegetables, and meal solutions with 

100% clean ingredients to retail, club, and foodservice channels throughout North 

America.  Curation Foods is able to maximize product freshness through its 

geographically dispersed family of growers, refrigerated supply chain, and 

patented BreatheWay® packaging technology. 

17. Curation Foods offers multiple food brands that deliver its signature 

fresh product, one of which is the specialty fresh packaged Eat Smart® meal 
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solution.  Eat Smart® provides private label salads inspired by the natural flavors 

of fruits and vegetables, paired with ancient grains, legumes, and spices.   

18. As of May 31, 2020, Landec had 796 full-time employees, of whom 

646 were dedicated to research, development, manufacturing, quality control, and 

regulatory affairs, and 150 were dedicated to sales, marketing, and administrative 

activities. 

19. Over the last several decades, Landec has built an efficient 

refrigerated supply chain that enables rapid delivery of fresh foods to customers 

throughout North America, ensuring the freshest possible experience for 

consumers.  Along the way, Landec has committed to sustainable practices that 

preserve and protect the planet for future generations, as well as initiatives to help 

provide access to healthy food options to communities in need. 

B. Landec Purchased Product Contamination Insurance from 
Defendants to Cover the Risk of Loss Due to a Product Recall 

20. Landec operates in the highly regulated food and agricultural industry.  

Food products and operations are subject to regulation by various foreign, federal, 

state, and local agencies, with respect to production processes, product attributes, 

packaging, labeling, advertising, import, export, storage, transportation, and 

distribution. 

21. In the United States, food products are primarily regulated by the 

Food and Drug Administration (“FDA”), which has the authority to inspect 

Landec’s food facilities, and regulates, among other things, food manufacturing, 

food packing and holding, food additives, food safety, the growing and harvesting 

of produce intended for human consumption, food transportation, food labeling, 

food packaging, and food supplier controls including foreign supplier verification. 

22. In Canada, food products are primarily regulated by the CFIA.  The 

CFIA is the food safety authority counterpart to the FDA and functions in largely 

the same way. 
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23. The FDA and CFIA have enacted extensive regulations concerning 

the safety and quality of food distribution.  One of their myriad of duties is to 

ensure food products destined for consumers are free of contamination.   

24. To enforce its standards, the FDA has the authority under the FDA 

Food Safety Modernization Act to halt production and distribution of products that 

do not satisfy its health and safety standards.  Specifically, when there is a 

reasonable probability that an article of food is exposed to contamination that 

would cause serious adverse health consequences or death to humans or animals, 

the FDA shall first provide the responsible party with an opportunity to cease 

distribution of and recall the contaminated food, and in the event that the 

responsible party does not voluntarily abide, may order such cessation and recall. 

25. The CFIA has similar authority in Canada, but mandatory recalls are 

enforced through the Minister of Health.  Upon reasonable grounds that a product 

poses a risk to public, animal, or plant health, the CFIA issues a public recall 

notification. 

26. Landec prides itself with compliance with all food and safety 

requirements.  But, in an abundance of caution to protect its impactful operations, 

Landec invested in product contamination insurance to cover the risk of financial 

loss that would arise in the event that the FDA or CFIA issued a product recall.   

27. As part of its investment in product contamination insurance 

coverage, Landec purchased a “Government Recall” enhancement that provides 

coverage for losses attributed to a recall ordered by the FDA or equivalent 

Canadian or other authority, including voluntary recalls following consultation 

with government bodies.   

28.  Landec purchased product contamination insurance with Lloyd’s 

beginning in 2016.  The Policy at issue in this case was issued to cover the risk of 

product recalls occurring during the period from May 31, 2019 through May 31, 
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2020.  The Policy has a $5,000,000 limit of liability, subject to a $500,000 

retention.  A copy of the Policy is attached as Exhibit 1. 

29. Defendants provided substantially similar coverage to Landec in the 

years prior to the relevant policy period. 

30. The Policy states that Defendants shall “reimburse the Insured for all 

or any Insured Loss arising solely and directly out of Insured Events first 

discovered during the Policy Period and reported to the Insurer during the Policy 

Period.”   

31. The Policy includes “Accidental Contamination” and “Governmental 

Recall” as categories of “Insured Events.”   

32. “Accidental Contamination” is defined in pertinent part as an error:  

in the design, manufacture, production, processing, 
preparation, assembly, blending, mixing, compounding, 
packaging or labelling (including instructions for use) of 
any Insured Products, including:   
i. the introduction into an Insured Product of an ingredient 
or component that is, unknown to the Insured, 
contaminated or unfit for its intended purpose, or   
ii. error by the Insured, or any party acting on behalf of the 
Insured, in the storage or distribution of any Insured 
Products  
provided that, solely and directly as a result of any of the 
above, the intended use or consumption of such Insured 
Products has caused, or would cause . . . bodily  injury, 
sickness, disease or death of any person(s)[.] 

33. The Policy defines “Government Recall” in pertinent part as: “a 

Recall which has been initiated:  

i. pursuant to an order by the US Food and Drug 
Administration, the Canadian Food Inspection Agency or 
any other US or Canadian state or regulatory body with 
legal authority to make the order (the "Regulatory 
Bodies"), and arising directly from a determination by the 
Regulatory Bodies that Insured Products have been 
adulterated and that, as a direct result, such Insured 
Products have caused or would cause serious adverse 
health consequences or death to humans or animals, or  
. . . 
iii. voluntarily by the Insured, following consultation with 
the Regulatory Bodies and a determination by the Insured 
that Insured Products have caused or would cause serious 
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adverse health consequences or death to humans or 
animals, and which has subsequently been classified as 
Class I or Class II by the Regulatory Bodies (or equivalent 
in any other country). 

34. The Policy defines “Insured Losses” as:  “Pre-Recall Expenses, 

Recall, Replacement and Destruction Expenses, Third Party Recall, Replacement 

and Destruction Expenses, Insured’s Loss of Gross Profit, Product Rehabilitation 

Expenses, Increased Cost of Working, Product Extortion Payment, and Defense 

Costs.” 

35. The Policy defines “Increased Cost of Working” as reasonable and 

necessary costs to restore the property where the Insured Event occurred to resume 

operations, including (i) “the cost of cleaning and/or repairing of machinery and 

property;” (2) “additional expense to maintain the Insured’s work force after 

discovery by the Insured of the Insured Event;” or (3) “additional expense of 

subcontracting the manufacturing of Insured Products to a third party, or 

transferring the manufacturing of Insured Products to another of the Insured’s 

facilities during the restoration of the property.” 

36. The Policy defines “Loss of Gross Profit” as the difference between: 
 
i. the revenue that would have been reasonably projected, 
but which has been lost solely and directly as a result of an 
Insured Event, and 
ii. the variable costs that would have been incurred, but 
which have been saved as a result of not making those 
sales (including the cost of raw materials, and all other 
saved costs), 
provided such Loss of Gross Profit is incurred as a result 
of an actual and ascertainable reduction in sales revenue 
caused solely and directly by an Insured Event, for the 
period: 
(a) specified in Item 11 of the Schedule, starting from the 
first such actual and ascertainable reduction in sale 
revenue following discovery of the Insured Event, or 
(b) during which the sales revenue remains less than the 
level that would have been reasonably projected had the 
Insured Event not occurred 
whichever expires first. 
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37. The Policy defines “Product Rehabilitation Expenses” as the: 
 
Reasonable and necessary sales and marketing expenses, 
including reasonable and customary shelf space and 
slotting fees . . . to re-establish the sales revenue of the 
Affected Products to the level reasonably projected 
immediately prior to an Insured Event, for the sole purpose 
of reducing Insured’s Loss of Gross Profit. 

38. The Policy defines “Recall, Replacement and Destruction Expenses” 

in pertinent part, as the “costs and expenses reasonably and necessarily incurred by 

the Insured for the purposes of the Recall or withdrawal of Affected Products.”  

39. The Policy provides a specific provision on how to calculate loss, 

labeled “Computation of Loss” which provides: 
 
Loss of Gross Profit shall be assessed by the Insurer based 
on an analysis of the profits generated by the Affected 
Products, and other Insured Products which lost sales 
as a direct result of the Insured Event, during each 
month of the twelve months prior to the Insured Event, and 
taking into account: 
i. the reasonable projection of the future sales and 
profitability of such Affected Products and other affected 
Insured Products had no Insured Event occurred, and 
ii. all material changes in market conditions of any nature 
whatsoever, including but not limited to changes in 
population, consumer tastes, seasonal variations and 
competitive environment, which would have affected the 
future marketing of and profits generated by the Affected 
Products or other affected Insured Products, and 
iii. any increased sales, over and above reasonably 
projected future sales, as a result of Product Rehabilitation 
Expenses. 

(emphasis added). 

40. Landec purchased this insurance from Defendants over multiple years 

in fair exchange for consideration with the reasonable expectation that losses 

resulting from a government recall or accidental contamination during the policy 

periods would be covered.   

41. At all pertinent times, the required premiums were paid with respect 

to Landec, and the Policy was in full force and effect.  Landec has complied with 

all conditions and covenants to be performed by it under the Policy. 
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C. Other Landec Products Were Recalled in 2018 and 2019 
42. In December 2018, the CFIA notified Landec of a positive result of 

Lm in one of its 5.5 oz Eat Smart® Single-Serve Salad Shake Ups Sweet 

Kale/Chou Frise Doux.  In response to the official notification, Landec voluntarily 

recalled the affected products on December 14, 2018 (the “December 2018 

Recall”).   

43. Landec promptly notified Lloyd’s of the December 2018 Recall and 

submitted a claim and proof of loss under its then-operative product contamination 

policy.  That policy was insured in part by one of the Defendants, Lloyd’s 2003 

XLC, along with a separate Lloyd’s syndicate, Syndicate No. 1967.  Lloyd’s 

retained Johnstone Partners, LLC to investigate and adjust the claim, which was 

completed about a month after Landec notified Lloyd’s of its claim.  Pursuant to its 

contractual obligations, Lloyd’s adjusted the claim, and a full and final proof of 

loss was signed on January 17, 2019, releasing and further coverage for the claim.   

44. On February 16, 2019, Landec received a notification from the CFIA 

that they had detected the presence of Lm in a product produced at Landec’s 

Bowling Green, Ohio facility.  On February 17, 2019, the CFIA issued a recall for 

the 12 oz Eat Smart® Sweet Kale Vegetable Salad Bag Kits due to this possible 

Lm contamination, and Landec voluntarily obliged (the “February 2019 Recall”).  

Landec issued a press release and publicly issued a recall notification.   

45. Following the February 2019 Recall, Landec internally investigated 

the cause of the contamination and determined the contamination likely came from 

pathogenic material from raw produce in the field that was internalized within the 

produce in a way that prevented effective sanitation.  Landec began instituting 

corrective actions, including retraining the sanitation staff, reducing the volume of 

product in production, increasing the frequency of testing for contamination, and 

implementing more frequent wash water system maintenance.  Fortunately, this 

contamination was not widespread, and the recall resulted in insignificant losses.  
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In fact, Landec did not experience any material loss of profits or business due to 

the February 2019 Recall. 

46.  On May 31, 2019, Landec renewed its product contamination 

insurance coverage with Lloyd’s.  Defendants were aware of the December 2018 

and February 2019 Recall at the time they renewed the product contamination 

insurance and issued the Policy. 

47. Defendants charged Landec a premium of $250,000 to provide the 

coverage afforded under the Policy.  This represented an increase of $95,055—

over 60 percent—from the  $154,945 premium charged for the 2018-2019 policy, 

and an increase of $115,000 over the premium charged for the 2017-2018 policy.  

Given the substantial increase in premiums between the 2018-2019 policy year and 

the 2019-2020 policy year, Landec reasonably understood and expected that the 

Policy would at least cover product recalls like the December 2018 Recall.  

D. The July 2019 Recall 
48. On July 8, 2019, the CFIA notified Landec that it received a positive 

test for the presence of Lm in the 28 oz bag of the Eat Smart® Sweet Kale Salad 

Kit.  On July 9, 2019, the CFIA initiated a public recall to all Canadian stores 

concerning Landec’s Sweet Kale Salad Kit (“July 2019 Recall”).  A total of 240 

cases of the affected Eat Smart® Sweet Kale Salad Kits were recalled but out of 

precaution, Landec also voluntarily recalled all salad products produced from the 

impacted production facility from the July 2, 2019 manufacturing date which 

totaled 2,336 cases. 

49. Landec immediately cooperated with the CFIA and FDA investigation 

and audit, which within a few days was considered a successful recall. 

50. Despite its quick and decisive action to address the July 2019 Recall, 

Landec was forced to adjust customer sales orders and provide customers with 

credits and reimbursements, incur public relations and legal costs as a result of the 
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recall, and increase its trade spend expenses following the recall to maintain its 

market share and sales. 

51. Ultimately, Landec lost a significant amount of profit and business on 

the recalled product and other products that were not purchased due to the July 

2019 Recall. 

52. Landec sustained financial losses of over $5,500,000 as a result of the 

July 2019 Recall, including over $3,500,000 in lost profit.  

E. After a Year-long Investigation, Defendants  Improperly Denied 
Coverage 

53. Landec promptly notified Defendants of the July 2019 Recall on July 

9, 2019 in compliance with the terms of the Policy, and requested coverage for all 

resulting losses (the “Claim”).   

54. In response, Defendants retained Johnstone Partners, LLC (“JP”), the 

same adjuster retained for the December 2018 Recall, to investigate the Claim. 

55. Landec fully cooperated with Defendants’ investigation and provided 

JP with information regarding the July 2019 Recall, all the while continuing to 

suffer significant losses.   

56. Throughout this time, however, Defendants refused to provide Landec 

with a coverage determination or provide any of the benefits under the Policy that 

Landec had purchased to protect it from events like the July 2019 Recall.  

57. On July 13, 2020, a full year after Landec tendered the Claim to 

Defendants and began cooperating with their investigation, Defendants informed 

Landec for the first time that its losses resulting from the July 2019 Recall were not 

covered under the Policy.  Defendants’ denial primarily relied on a strained 

interpretation of the Policy and the facts, namely that Landec’s losses did not arise 

“solely and directly” from the July 2019 Recall.  Instead, Defendants alleged that 

Landec’s losses are not covered because they are necessarily related to and arise 

from the February 2019 and December 2018 Recalls. 
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58. Defendants further claimed that the Claim was subject to two 

exclusions in the Policy: 
 
A. An Insured Event or any circumstance that could give 
rise to an Insured Event which is discovered, known by or 
should reasonably have been known by the Insured prior 
to the inception of the Policy Period. 
… 
C. Any loss of public and/or governmental confidence 
and/or change of any applicable regulation regarding any 
Insured Product or any material or substance used in or 
similar to any Insured Product other than where the 
Insured Product has been subject to an Insured Event 
otherwise covered hereunder. 

59. Citing these exclusions, Defendants asserted the Claim was not 

covered because the February 2018 Recall was known to Landec prior to the policy 

period, and thus any loss arising from such event or circumstance is not covered.  

Further, Defendants asserted that Landec’s lost profits and lost business were due 

to customers not purchasing products that were not recalled as part of the July 

2019 Recall. 

60. On August 14, 2020, Landec’s insurance broker, CRC Insurance 

Services  (“CRC”) responded on Landec’s behalf, disputing Defendants’ 

conclusion that Landec’s losses were not covered.  Specifically, CRC explained 

that Landec was not experiencing any loss prior to the July 2019 Recall, thus its 

substantial losses beginning in July 2019 were solely and directly attributable to 

the July 2019 Recall. 

61. On or about September 8, 2020, Defendants responded to CRC and to 

Landec, again refuting any obligations under the Policy and calling Landec’s 

argument that its losses derived from the July 2019 Recall “wholly conclusory,” 

despite its own conclusory arguments that Landec’s losses must have derived from 

the prior recalls.  Ultimately, Defendants refused to reconsider its position that 

there was no coverage for the July 2019 Recall. 
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62. On or about October 22, 2020, Landec provided Defendants with a 

Supplemental Claim, providing additional financial detail documenting Landec’s 

losses in connection with the July 2019 Recall.   

63. On or about November 9, 2020, Landec and CRC participated in a 

teleconference with Defendants’ claims adjuster in a further attempt to persuade 

Defendants to reconsider their improper construction of the policy language and 

wrongful denial of coverage.  

64. On or about November 25, 2020, Defendants reaffirmed their refusal 

to compensate Landec for its losses arising from the July 2019 Recall.  Defendants 

concluded, for the first time, that only approximately $170,000 of Landec’s losses 

(exceeding $5,500,000 in total), were “solely and directly” resulting from the July 

2019 Recall, an amount within the retention under the Policy. 

65. Defendants’ argument that Landec’s Loss does not “solely and 

directly” result from the July 2019 Recall is entirely inconsistent with the fact that 

Landec was not experiencing any such Loss prior to the July 2019 Recall.  

FIRST CAUSE OF ACTION 
(Breach of Contract) 

66. Landec repeats, realleges and incorporates by reference the allegations 

contained in paragraphs 1 through 65, as if fully set forth herein. 

67. The Policy is a valid, written, and enforceable contract between 

Defendants and Landec. 

68. Landec has timely performed all conditions and covenants required 

under the Policy. 

69. Defendants have breached their obligations under the Policy by 

refusing to timely, fully and unequivocally honor their obligations to indemnify 

Landec’s losses resulting from the July 2019 Recall when Landec tendered its 

Claim.   
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70. As a direct and proximate result of Defendants’ breach of their 

obligations under the Policy, Landec has sustained contractual damages for which 

Defendants are liable in an amount not less than $5,000,000.  

SECOND CAUSE OF ACTION 
(Breach of the Implied Covenant of Good Faith and Fair Dealing) 
71. Landec repeats, realleges and incorporates by reference the allegations 

contained in paragraphs 1 through 70, as if fully set forth herein.  

72. The Policy constitutes a binding and enforceable contract between 

Landec and Defendants. 

73. Landec has performed in a timely manner all conditions and 

covenants required to be performed by Landec under the Policy. 

74. The Policy obligates Defendants to deal fairly and in good faith with 

Landec.  Among other obligations, Defendants are required under the terms and 

conditions of the Policy, including the implied covenant of good faith and fair 

dealing, to refrain from doing anything which would frustrate the agreed upon 

purposes of the Policy or injure Landec’s right to receive the benefits of the Policy. 

75. Defendants have breached, and continue to breach, the Policy’s 

implied covenant of good faith and fair dealing in the handling of Landec’s Claim 

by engaging in tortious conduct, including, but not limited to the following: 

a) Unreasonably delaying its denial of coverage and purporting to 

investigate Landec’s claim when Defendants’ position from the outset 

of the claim was that the Policy provided no coverage for the July 

2019 Recall;  

b) Failing to investigate Landec’s claim in a fair and even-handed 

manner; 

c) Deliberately or recklessly failing to place Landec’s interests on equal 

footing with Defendants’ interests;  
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d) Charging Landec increased premiums compared to prior policy 

periods but interpreting the Policy in a way that substantially limits 

the amount of coverage afforded and renders certain coverages 

illusory, without informing Landec of any reduction in coverage; and 

e) Wrongfully and unreasonably refusing to indemnify Landec for losses 

arising from the July 2019 Recall when the Policy unambiguously 

provides coverage for such loss. 

76. Defendants’ refusal to make payments as required under the Policy is 

knowingly and willfully calculated to frustrate the agreed upon purposes of the 

Policy and to injure Landec’s right to receive the benefits of the Policy in order to 

further Defendants’ own economic interest. 

77. Defendants’ unreasonable and tortious conduct reflects a purposeful 

and conscious refusal to give at least equal regard to Landec’s interests in securing 

its coverage rights as they have given to their own interests in attempting to avoid 

that expense. 

78. Defendants’ unreasonable and tortious conduct is both purposeful and 

conscious.  Defendants’ conduct described herein was done with a conscious 

disregard of Landec’s rights under the Policy and/or with the intent to injure 

Landec so as to constitute malice, oppression, or fraud, thereby entitling Landec to 

recover punitive damages in an amount appropriate to punish or set an example of 

Defendants. 

79. As a proximate cause of Defendants’ tortious breach of its contractual 

duty to deal fairly and in good faith with Landec, Landec has incurred, and will 

continue to incur substantial damages including out-of-pocket expenses to 

vindicate its right to receive payments as required under the Policy, interest on the 

monies due from Defendants, and attorneys’ fees, costs, and interest thereon, the 

exact amount of which is yet to be determined. 
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80. As a proximate cause of Defendants’ tortious breach of its contractual 

duty to deal fairly and in good faith with Landec, Landec was forced to expend its 

own money and assets to address the July 2019 Recall, thus losing the opportunity 

to invest that money and assets otherwise and has, accordingly, been deprived of 

other valuable investment opportunities.   

81. Landec and Defendants knew or reasonably contemplated at the time 

of the underwriting of the Policy that any bad faith delay and/or failure to adjust or 

pay Landec’s covered losses, including, without limitation, the July 2019 Recall, in 

breach of the Policy, would give rise to consequential damages as alleged above, 

including attorneys’ fees. 

82. Landec is entitled to recover all damages proximately caused or 

contributed by the tortious misconduct of Defendants, including punitive damages, 

the amount of which will be proved at or before the time of trial. 

THIRD CAUSE OF ACTION 
(Violation of California Bus. & Prof. Code § 17200, et seq.) 

83. Landec repeats, realleges and incorporates by reference the allegations 

contained in paragraphs 1 through 82, as if fully set forth herein.   

84. Defendants engaged in unlawful, unfair, wrongful, and/or fraudulent 

business practices in connection with the placement of the Policy, including by 

representing to Landec that the Policy would respond to losses arising from 

product recalls during the period of the Policy—and charging an increase in 

premium of over 60% to provide such coverage—yet subsequently taking the 

position that the scope of coverage was dramatically reduced.    

85. Defendants’ unlawful, unfair, wrongful, and/or fraudulent business 

practices also include knowingly committing or engaging in the following unfair 

claims handling practices in connection with Landec’s claim for coverage for 

losses resulting from the July 2019 Recall, including: 

Case 2:21-cv-04274   Document 1   Filed 05/21/21   Page 17 of 62   Page ID #:17



 
 

 
ATTORNEYS AT LAW 

SAN DIEGO 
 

US-DOCS\123880476 
 17 

PLAINTIFF LANDEC’S COMPLAINT  
FOR BREACH OF CONTRACT AND BAD FAITH 

   
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

a) Misrepresenting to Landec pertinent facts and insurance policy 

provisions relating to Landec’s claim; 

b) Failing to acknowledge and act with reasonable promptness 

upon communications with respect to Landec’s claim; 

c) Failing to adopt and implement reasonable standards for the 

prompt investigation and processing of claims; 

d) Failing to affirm or deny coverage of claims within a reasonable 

time after proof of loss requirements had been completed and 

submitted by Landec; 

e) Failing to promptly provide a reasonable explanation of the 

basis relied upon in denying Landec’s claim, and failing to 

meaningfully respond to the arguments raised by Landec. 

86. Defendants’ unlawful, unfair, wrongful, and/or fraudulent business 

practices set forth above in this paragraph and throughout this Complaint, 

including the first and second causes of action, were and are unfair business 

practices in violation of California Business and Professions Code § 17200, et seq., 

and common law. 

87. As a direct and proximate result of Defendants’ unlawful, unfair, 

wrongful, and/or fraudulent business practices, Landec has suffered and will 

continue to suffer substantial damage and irreparable injury.  As such, Landec is 

entitled to temporary, preliminary, and permanent injunctive relief against 

Defendants and their unlawful, unfair, wrongful, and/or fraudulent business 

practices. 

88. As a direct and proximate result of Defendants’ unlawful, unfair, 

wrongful, and/or fraudulent business practices, Landec has suffered and will 

continue to suffer substantial losses for expenses incurred in connection with the 

July 2019 Recall, and Defendants have been unjustly enriched by avoiding paying 

such fees and costs.  As such, Landec is entitled to disgorgement and restitution of 
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such expenses from Defendants in an amount to be proven at trial as a result of 

Defendants’ unlawful, unfair, wrongful, and/or fraudulent business practices. 

PRAYER FOR RELIEF 
WHEREFORE, Landec respectfully prays for judgment against 

Defendants as follows: 

A. On the First Cause of Action:  

a. For an order declaring that Defendants have breached their 

contractual obligation to reimburse Landec’s loss incurred in 

connection with the July 2019 Recall; 

b. For compensatory damages in an amount to be determined at 

trial, but in no event less than $5,000,000, plus pre- and post-

judgment interest and the attorneys’ fees paid and/or incurred 

by Landec;  

c. For such other and further relief as the Court deems just and 

proper. 

B. On the Second Cause of Action:  

a. For an order declaring that Defendants have breached the 

implied covenant of good faith and fair dealing owed to 

Landec under the Policy; 

b. For compensatory damages in an amount to be determined at 

trial, but in no event less than $5,579,927 and consequential 

damages, including attorneys’ fees, as a result of Defendants’ 

bad faith breach of the Policy, plus pre- and post-judgment 

interest;  

c. For punitive and/or exemplary damages; and 

d. For such other and further relief as the Court deems just and 

proper. 

 

Case 2:21-cv-04274   Document 1   Filed 05/21/21   Page 19 of 62   Page ID #:19



 
 

 
ATTORNEYS AT LAW 

SAN DIEGO 
 

US-DOCS\123880476 
 19 

PLAINTIFF LANDEC’S COMPLAINT  
FOR BREACH OF CONTRACT AND BAD FAITH 

   
 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

C. On the Third Cause of Action: 
a. For an order declaring that Defendants have violated 

California Bus. & Prof. Code § 17200, et seq.; 

b. For disgorgement and restitution according to proof, and 

permanent injunctive relief; 

c. For such other and further relief as the Court deems just and 

proper.   

 
Dated: May 21, 2021 
 

Respectfully submitted, 
LATHAM & WATKINS LLP 
 
 
 /s/ Drew T. Gardiner  
 Drew T. Gardiner 
 John D. Niemeyer 
Attorneys for Plaintiff Landec 
Corporation 
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JURY DEMAND 
 Pursuant to Rule 38 of the Federal Rules of Civil Procedure and Civil L.R. 

38-1, Plaintiffs demand a trial by jury on all issues so triable. 
 

DATED:     May 21, 2021       LATHAM & WATKINS LLP 
 
   
/s/ Drew T. Gardiner  
 Drew T. Gardiner 
 John D. Niemeyer 
Attorneys for Plaintiff Landec 
Corporation 
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RISK DETAILS

UNIQUE MARKET 
REFERENCE: B0595XR5938019

TYPE: Product Contamination Insurance

INSURED:

ADDRESS:

Landec Corporation
Apio, Inc.
Apio Cooling, LP
GreenLine Logistics, Inc.
Curation Foods, Inc.
Yucatan Foods LP dba CABO FRESH
Procesadora Tanok S de RL de CV
Toluca Gourmet, Inc.

3603 Haven Avenue, Menlo Park, CA 94025
4575 W. Main Street, Guadalupe, CA 93434

PERIOD: From 31st May 2019
To: 31st May 2020 
Both days at 12.01 am Local Standard time at the principal place of 
business of the Insured 

LIMITS OF 
LIABILITY: 3.1 Section One – Accidental Contamination:

          USD5,000,000 per Insured Event and in the aggregate 

3.2 Section Two – Malicious Contamination:

          USD5,000,000 per Insured Event and in the aggregate 

3.3 Section Three – Product Extortion:

          USD5,000,000 per Insured Event and in the aggregate 

3.4 Section One, Two and Three combined:

          USD5,000,000 overall Policy aggregate irrespective of the number 
          of Insured Events and related Crisis Response fees

SUB LIMITS: USD5,000,000          per Insured Event and in the aggregate in 
                                 respect of Government Recall (as attached)
USD5,000,000          per Insured Event and in the aggregate in respect 
                                 of Adverse Publicity (as attached). 
USD5,000,000          per Insured Event and in the aggregate in respect 
                                 of Product Recall Liability Damages (as 
                                 attached).

All of the above sub-limits are included in the overall Policy aggregate 
outlined in 3.4 above

Exhibit 1 
22

Case 2:21-cv-04274   Document 1   Filed 05/21/21   Page 23 of 62   Page ID #:23



595

BES
Risk No. B0595XR5938019  

RETENTION: 4.1 Section One:            USD500,000 each and every Insured Event

4.2 Section Two:            USD500,000 each and every Insured Event

4.3 Section Three:         NIL

Retention for sub-limits:    

Government Recall:      USD500,000 each and every Insured Event

Adverse Publicity:         USD500,000 each and every Insured Event

Product Recall Liability Damages: USD500,000 each and every 
                                                           Insured Event

No Retention applies to Crisis Response fees.

ORDER HEREON:

CRISIS 
CONSULTANTS:

100% of 100%

Response XL – The Acheson Group

PERIOD OF LOSS 
OF GROSS 
PROFITS 
INDEMNITY:

PRODUCT 
REHABILITATION:

CONDITIONS:

12 months

25% of the respective Insured Event Limit of Liability in 3.4 above

1. Product Contamination Policy – XLC PCI US 012018 (as 
attached)

2. Adverse Publicity Endorsement (as attached)
3. Government Recall Endorsement (as attached)

4.    Product Recall Liability Damages (as attached)
5. Nuclear and Radioactive Exclusion as per form

6.   TRIA Not Purchased Clause - LMA5219 as attached
7. Insurers Several Liability Clause - LMA 3333 as attached

8.   Service of Suit Clause - LMA 5020 as attached
9. Payment Terms - LSW 3000 – 60 Days
10. Nil coinsurance to apply
11. No sublimit on 3rd party recall expenses
12. 5% of the net premium is made available for pre-incident 

consulting with Response XL/ TAG. 
13. Sanction Limitation and Exclusion clause – LMA3100 (as 

attached.   
14.    Products Exclusion Endorsement – as attached.
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NOTICE OF LOSS: Jonathan Kelly, 
XL Catlin Insurance, 
20 Gracechurch Street, 
London EC3V 0BG

And

Besso Limited 
8-11 Crescent, 
London EC3N 2LY

EXPRESS 
WARRANTIES: None other than those that may be contained in the Policy form

CONDITIONS 
PRECEDENT: Those that may be contained in the Policy form

SUBJECTIVITIES: 1. Satisfactory copies of audit reports for all manufacturing facilities

Subjectivities to be satisfied within 14 days of inception:

If the Insured fails to satisfy any of the above subjectivities, or if in the 
opinion of the Insurer the result is unsatisfactory, the Insurer shall be 
entitled to one or more of the following remedies, as determined by the 
Insurer at inception of this Policy:

(a) treat this Policy as if it never existed; or
(b) impose additional terms and conditions or withdraw cover; or
(c) terminate cover under this Policy by giving seven (7) days’ written 
notice to the Insured.

All other terms and conditions remain unaltered.

POLICY 
TERRITORY: Worldwide as per Form

CHOICE OF LAW 
& JURISDICTION: This insurance shall be governed by and construed in accordance with 

the law of New York.

Jurisdiction – must be a court of competent jurisdiction within New York

PREMIUM: USD250,000 Annual (100% in full)

PAYMENT TERMS: The (Re)Insured undertakes that premium will be paid in full to 
Underwriters within 60 days of inception of this policy (or, in respect of 
instalment premiums, when due).

If the premium due under this policy has not been so paid to Underwriters 
by the 60th day from the inception of this policy (and, in respect of 
instalment premiums, by the date they are due) Underwriters shall have the 
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right to cancel this policy by notifying the (Re)Insured via the broker in 
writing.  In the event of cancellation, premium is due to Underwriters on a 
pro rata basis for the period that Underwriters are on risk but the full policy 
premium shall be payable to Underwriters in the event of a loss or 
occurrence prior to the date of termination which gives rise to a valid claim 
under this policy.

It is agreed that Underwriters shall give not less than 15 days prior notice of 
cancellation to the (Re)Insured via the broker.  If premium due is paid in full 
to Underwriters before the notice period expires, notice of cancellation shall 
automatically be revoked.  If not, the policy shall automatically terminate at 
the end of the notice period.
Unless otherwise agreed, the Leading Underwriter (and Agreement Parties 
if appropriate) are authorised to exercise rights under this clause on their 
own behalf and on behalf of all Underwriters participating in this contract.
If any provision of this clause is found by any court or administrative body 
of competent jurisdiction to be invalid or unenforceable, such invalidity or 
unenforceability will not affect the other provisions of this clause which will 
remain in full force and effect.

Where the premium is to be paid through a London Market Bureau, 
payment to Underwriters will be deemed to occur on the day of delivery of 
a premium advice note to the Bureau.

11/01
LSW3000

TAXES PAYABLE 
BY INSURED AND 
ADMINISTERED BY 
UNDERWRITERS: None

RECORDING, 
TRANSMITTING & 
STORING 
INFORMATION: Besso Limited

8-11 Crescent, London EC3N 2LY
United Kingdom
Maintains risk and claim data/information/documents and may hold 
data/information/documents electronically.

INSURER 
CONTRACT 
DOCUMENTATION: This document details the contract terms entered into by the insurer(s) 

and constitutes the contract document.
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INFORMATION

The following information was provided to insurer(s) to support the assessment of the risk at 
the time of underwriting.

Client updated submission dated 15th April 2019 prepared by Besso Limited and supplied to all 
participants hereon via email dated 20th April 2019. 

Please list full contents of submission here:
Application forms

Description of operations: 
Manufacturer/ Producer of fresh cut vegetables. .

Estimated Exposures:
Total sales: USD526,173,000

In order to secure insurance cover that is appropriate for your clients needs, you must ensure 
that they comply with disclosure requirements appropriate to the applicable law of the policy 
and possibly the terms of the insurance cover being arranged. These requirements, begin 
before insurance commences and during the life of the policy, including when making any 
policy amendments or a claim. In the UK this would require a “fair presentation of the risk”. 
Your clients must ensure that every matter of fact is substantially correct and statements of 
expectation or belief are made in good faith. This includes answering the insurer’s questions 
fully and accurately and not misrepresenting the facts.

As a professional intermediary you will be fully aware of applicable requirements and aware if 
your clients do not do this, the possible implications include insurers imposing different terms 
on cover, imposing a higher premium, applying a proportionate reduction to claims or refusing 
them altogether and/or cancelling your clients policy from inception, but should you need any 
further guidance please contact us accordingly.
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SECURITY DETAILS

(RE)INSURERS LIABILITY CLAUSE (Re)insurer's 

Liability Several Not Joint
The liability of a (re)insurer under this contract is several and not joint with other (re)insurers party to 
this contract. A (re)insurer is liable only for the proportion of liability it has underwritten. A 
(re)insurer is not jointly liable for the proportion of liability underwritten by any other (re)insurer. Nor 
is a (re)insurer otherwise responsible for any liability of any other (re)insurer that may underwrite this 
contract.

The proportion of liability under this contract underwritten by a (re)insurer (or, in the case of a Lloyd's 
syndicate, the total of the proportions underwritten by all the members of the syndicate taken 
together) is shown next to its stamp. This is subject always to the provision concerning "signing" 
below.

In the case of a Lloyd's syndicate, each member of the syndicate (rather than the syndicate itself) 
is a (re)insurer. Each member has underwritten a proportion of the total shown for the syndicate (that 
total itself being the total of the proportions underwritten by all the members of the syndicate taken 
together). The liability of each member of the syndicate is several and not joint with other members. 
A member is liable only for that member's proportion. A member is not jointly liable for any other 
member's proportion. Nor is any member otherwise responsible for any liability of any other 
(re)insurer that may underwrite this contract. The business address of each member is Lloyd's, 
One Lime Street, London EC3M 7HA. The identity of each member of a Lloyd's syndicate and 
their respective proportion may be obtained by writing to Market Services, Lloyd's, at the above 
address.

Proportion of liability
Unless there is "signing" (see below), the proportion of liability under this contract underwritten 
by each (re)insurer (or, in the case of a Lloyd's syndicate, the total of the proportions 
underwritten by all the members of the syndicate taken together) is shown next to its stamp and is 
referred to as its "written line".

Where this contract permits, written lines, or certain written lines, may be adjusted ("signed"). In that 
case a schedule is to be appended to this contract to show the definitive proportion of liability under 
this contract underwritten by each (re)insurer (or, in the case of a Lloyd's syndicate, the total of 
the proportions underwritten by all the members of the syndicate taken together). A definitive 
proportion (or, in the case of a Lloyd's syndicate, the total of the proportions underwritten by all 
the members of a Lloyd's syndicate taken together) is referred to as a "signed line". The signed lines 
shown in the schedule will prevail over the written lines unless a proven error in calculation has 
occurred.

Although reference is made at various points in this clause to "this contract" in the singular, where 
the circumstances so require this should be read as a reference to contracts in the plural.

LMA3333
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ORDER HEREON:      100% of 100%

BASIS OF 
WRITTEN LINES: Percentage of whole

SIGNING 
PROVISIONS:

In the event that the written lines hereon exceed 100% of the order, any 
lines written “to stand” will be allocated in full and all other lines will be 
signed down in equal proportions so that the aggregate signed lines 
equal to 100% of the order without further agreement of any of the (re) 
insurers.

However:

a)

b)

in the event that the placement of the order is not completed by 
the commencement date of the period of insurance then all lines 
written by that date will be signed in full;
the signed lines resulting from the application of the above 
provisions can be varied, before or after the commencement 
date of the period of insurance, by the documented agreement 
of the (re)insured and all (re)insurers whose lines are to be 
varied.  The variation to the contracts will take effect only when 
all such (re)insurers have agreed, with the resulting variation in 
signed lines commencing from the date set out in that 
agreement.

WRITTEN LINES:
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U.S. Terrorism Risk Insurance Act of 2002 as amended

Not Purchased Clause

This Clause is issued in accordance with the terms and conditions of the "U.S. Terrorism 
Risk Insurance Act of 2002" as amended as summarized in the disclosure notice.

It is hereby noted that the Underwriters have made available coverage for “insured losses” 
directly resulting from an "act of terrorism" as defined in the "U.S. Terrorism Risk 
Insurance Act of 2002", as amended (“TRIA”) and the Insured has declined or not 
confirmed to purchase this coverage.

This Insurance therefore affords no coverage for losses directly resulting from any "act of 
terrorism" as defined in TRIA except to the extent, if any, otherwise provided by this policy.

All other terms, conditions, insured coverage and exclusions of this Insurance including 
applicable limits and deductibles remain unchanged and apply in full force and effect to the 
coverage provided by this Insurance.

LMA5219

12 January 2015
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Government Recall

It is hereby understood and agreed that the following amendments are made to this Policy:

The following Insured Event is added:

Insured Event Four:  Government Recall

The following Definition is added:

Y. Government Recall

A  Recall which has been initiated:

i. pursuant to an order by the US Food and Drug Administration, the 
Canadian Food Inspection Agency or any other US or Canadian state or 
regulatory body with legal authority to make the order (the “Regulatory 
Bodies”),  and arising directly from a determination by the Regulatory 
Bodies that Insured Products have been adulterated and that, as a direct 
result, such Insured Products have caused or would cause serious 
adverse health consequences or death to humans or animals, or

ii. pursuant to an order, by any other country’s regularly constituted national, 
federal, state, provincial or local regulatory agency or judicial body 
pursuant to regulations on food safety and arising directly from a 
determination by such agencies or bodies that Insured Products have 
been adulterated, and that, as a direct result, such Insured Products 
have caused or would cause serious adverse health consequences or 
death to humans or animals; or

iii. voluntarily by the Insured, following consultation with  the Regulatory 
Bodies and a determination by the Insured that Insured Products have 
caused or would cause serious adverse health consequences or death to 
humans or animals, and which has subsequently been classified as Class 
I or Class II by the Regulatory Bodies (or equivalent in any other country),

provided that any order or determination described above (whichever occurs first) 
occurs during the policy period. 

The following Limit of Liability applies in respect of this endorsement:

Insured Event Four:

Government Recall: USD5,000,000 per Insured Event and in 
the aggregate
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In the event that any Insured Loss covered under Government Recall is also covered under any 
other Insured Event in this Policy then the higher Limit of Liability applicable to the Insured Loss, 
as stated in Item 6 of the Schedule shall apply. In all instances the overall Policy aggregate shall 
remain and will not exceed the amount stated as such in Item 6 of the Schedule. 

For the purpose of this endorsement, individual Government Recalls shall be considered one and 
the same Insured Event if, as regards Government Recall, such event was caused or contributed 
to by the same original order, determination or classification by the Regulatory Bodies.

The following Self Insured Retention applies in respect of this endorsement:

Insured Event Four:

Government Recall: USD500,000 per Insured Event

Section 5. EXCLUSIONS Item J is amended to read:

Any Accidental Contamination or Government Recall arising from genetically modified 
organisms, carcinogens, implicated in or connected with Creutzfeldt-Jacob Disease or any other 
spongiform encephalopathies, hormone treatment or implicated or connected with any strain of the 
family of influenza viruses.

All other terms, conditions and exclusions of this Policy remain unchanged. 
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Adverse Publicity (Accidental Contamination)

It is hereby understood and agreed, that the following amendments are made to this Policy:

The following Insured Event is added:

Insured Event Five:  Adverse Publicity (Accidental Contamination) 

The following Definition is added:

Z. Adverse Publicity (Accidental Contamination)

The reporting of alleged but not actual Accidental Contamination during the Policy 
Period in local, regional or national media (including but not limited to newspapers, 
magazines, radio, television and internet) where the Insured Products are sold or 
distributed and where either the Insured Products, or the Insured, are specifically 
identified in such report as having been subject to Accidental Contamination.

The following Limit of Liability applies in respect of this endorsement:

Insured Event Five:
Adverse Publicity (Accidental Contamination): USD5,000,000 per Insured 

Event and in the 
aggregate

In the event that any Insured Loss covered under Adverse Publicity (Accidental 
Contamination) is also covered under any other Insured Event in this Policy then the higher Limit 
of Liability applicable to the Insured Loss, as stated in Item 6 of the Schedule shall apply. In all 
instances the overall Policy aggregate shall remain and will not exceed the amount stated as such 
in Item 6 of the Schedule. 

The following Self Insured Retention applies in respect of this endorsement:

Insured Event Five:
Adverse Publicity (Accidental Contamination): USD500,000 per Insured 

Event

The following Exclusion is added to the policy:

O. Adverse publicity generated by any of the Insured’s directors, officers or trustees.

All other terms, conditions and exclusions remain unchanged.
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Product Recall Liability Damages

It is hereby understood and agreed that this Policy is amended to include Product Recall Liability 
Damages as follows;

The Insurer, shall indemnify the Insured for Product Recall Liability Damages arising out of a 
Claim or Suit first made against the Insured during the policy period or within 60 days thereafter 
and which arises out of an Insured Event first discovered during the Policy Period and which has 
been reported to the Insurer during the Policy Period or within  60 days thereafter according to the 
Conditions of this Policy.

The following Definitions are added:

AA. Product Recall Liability Damages 

Product Recall Liability Damages means any sums that the Insured becomes legally obligated to 
pay as actual economic loss, resulting from the investigation, negotiation, settlement or defence of 
a Claim or Suit, arising out of Product Recall Liability, which are other than fines or liquidated, 
punitive or penalty damages, provided always that

i.  such sums are incurred within 12 months from discovery by a customer of the 
Insured Event;

ii. any Claim or Suit by the customer against the Insured is made within 18 
months of the first discovery by the customer of the Insured Event.; and

iii. such sums are reasonably and necessarily incurred by a customer.

AB. Product Recall Liability

Product Recall Liability means:

i. In the event that an Insured Product, which has been the subject of an Insured 
Event, becomes an ingredient or component in a product  manufactured, 
produced, processed, prepared, assembled, blended, mixed, compounded, 
packaged or labelled (including instructions for use)  by a customer of the 
Insured, the Insured’s legal liability to pay Product Recall Liability 
Damages. 

ii. In the event that an Insured Product, which has been the subject of an Insured 
Event, is a product designed, manufactured, produced, processed, prepared, 
assembled, blended, mixed, compounded, packaged or labelled (including 
instructions for use)  under contract or license for a customer of  the Insured, 
the Insured’s legal liability to pay Product Recall Liability Damages. 

AC. Claim

Claim means a written demand received by the Insured seeking a remedy and alleging  Product 
Recall Liability 

AD. Suit
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Suit means a civil proceeding seeking Product Recall Liability Damages to which this insurance 
applies, including without limitation any arbitration proceeding or other alternative dispute resolution 
proceedings seeking Product Recall Liability Damages and to which the Insured must submit or 
do submit with Underwriters’ consent. 

The Insurer shall have the right but not the obligation to exercise exclusive control over the conduct 
of any legal action against the Insured seeking reimbursement for any Third Party Recall Liability 
Damages

Any defence costs in respect of such legal action incurred by or with the consent of the 
Underwriters shall be included within the applicable Limit of Liability as specified in Item 6 of the 
Schedule.  The Insurer is under no obligation to reimburse any defence costs incurred without the 
specific consent of the Insurer.

The Insurer may at any time pay to the Insured in connection with any such legal action the 
relevant Limit of Liability (after deduction of any sums already paid or payable) available for Third 
Party Recall Liability Damages, or any lesser amount for which such legal action can be settled, 
whereupon the Insurer shall relinquish the conduct and control of and be under no further liability in 
connection with such legal action.

The following Limit of Liability applies in respect of this endorsement:

USD5,000,000  per Insured Event and in the aggregate. 

The sub-limit applies to each Insured Event and in the aggregate and is subject to the overall 
Policy Aggregate Limit stated in item 6 of the Schedule. This endorsement does not increase any 
Limits of Liability stated in the Schedule. 

The following Self Insured Retention applies in respect of this endorsement:

As stated in the Policy Schedule for each Insured Event 

For the purposes of this endorsement only, Section 2. Loss C. Third Party Recall, Replacement 
and Destruction Expense is deleted in its entirety.

Exclusions

Other than where specifically provided above this Policy excludes any liability to third parties 
(including employees of the Insured and their heirs) arising from bodily injury, sickness, disease or 
death of any person or animal, or from damage to or destruction of any property, including loss of 
use thereof, or any liability to third parties howsoever arising or any associated costs including the 
cost or expense of any litigation or judicial, governmental or regulatory enquiry as a result of an 
Insured Event or otherwise.

All other terms, conditions and exclusions of this Policy remain unchanged.
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SERVICE OF SUIT CLAUSE (U.S.A.)

This Service of Suit Clause will not be read to conflict with or override the obligations of the 
parties to arbitrate their disputes as provided for in any Arbitration provision within this 
Policy.  This Clause is intended as an aid to compelling arbitration or enforcing such 
arbitration or arbitral award, not as an alternative to such Arbitration provision for resolving 
disputes arising out of this contract of insurance (or reinsurance). 

It is agreed that in the event of the failure of the Underwriters hereon to pay any amount 
claimed to be due hereunder, the Underwriters hereon, at the request of the Insured (or 
Reinsured), will submit to the jurisdiction of a Court of competent jurisdiction within the 
United States.  Nothing in this Clause constitutes or should be understood to constitute a 
waiver of Underwriters' rights to commence an action in any Court of competent 
jurisdiction in the United States, to remove an action to a United States District Court, or to 
seek a transfer of a case to another Court as permitted by the laws of the United States or 
of any State in the United States.

It is further agreed that service of process in such suit may be made upon Mendes and 
Mount, 750 Seventh Avenue, New York, NY 10019-6829 and that in any suit instituted 
against any one of them upon this contract, Underwriters will abide by the final decision of 
such Court or of any Appellate Court in the event of an appeal.

The above-named are authorized and directed to accept service of process on behalf of 
Underwriters in any such suit and/or upon the request of the Insured (or Reinsured) to give 
a written undertaking to the Insured (or Reinsured) that they will enter a general 
appearance upon Underwriters' behalf in the event such a suit shall be instituted.
Further, pursuant to any statute of any state, territory or district of the United States which 
makes provision therefor, Underwriters hereon hereby designate the Superintendent, 
Commissioner or Director of Insurance or other officer specified for that purpose in the 
statute, or his successor or successors in office, as their true and lawful attorney upon 
whom may be served any lawful process in any action, suit or proceeding instituted by or 
on behalf of the Insured (or Reinsured) or any beneficiary hereunder arising out of this 
contract of insurance (or reinsurance), and hereby designate the above-named as the 
person to whom the said officer is authorized to mail such process or a true copy thereof.

14/09/2005
LMA5020
Form approved by Lloyd’s Market Association
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SANCTION LIMITATION AND EXCLUSION CLAUSE

No (re)insurer shall be deemed to provide cover and no (re)insurer shall be liable to pay 
any claim or provide any benefit hereunder to the extent that the provision of such cover, 
payment of such claim or provision of such benefit would expose that (re)insurer to any 
sanction, prohibition or restriction under United Nations resolutions or the trade or 
economic sanctions, laws or regulations of the European Union, United Kingdom or United 
States of America.
 

15/09/10
LMA3100
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PRODUCTS EXCLUSION ENDORSEMENT

This endorsement modifies insurance provided under the following:

PRODUCT CONTAMINATION POLICY - FOOD AND BEVERAGE

It is hereby understood and agreed, in consideration of the premium charged, the Policy is 
amended as follows:

Section 5. EXCLUSIONS is amended to add the following:

Any Insured Event arising from or relating to Insured Products which are not specialty 
packaged freshcut vegetables and whole produce as listed on application and polymers 
from Landec.

All other terms, conditions and exclusions of this Policy remain unchanged.
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Product Contamination Policy 

Key Facts

How this policy works

This Policy is made up of both insurance coverage as well as a crisis management service. 
Please read the Policy carefully and in its entirety and should you have any questions please 
contact your broker / agent.

Response XL Catlin

This is a dedicated network of crisis management consultants which you have access to. The 
Response XL Catlin page in this Policy gives you hotline numbers to call in order to access 
Response XL Catlin’s core consultants. Please familiarize yourself with this page and 
ensure the relevant person(s) has a copy of the emergency numbers. 

Initial consultation

This Policy entitles you to an initial consultation with one of our core consultants for the 
purpose of familiarising you with the services available through Response XL Catlin. You 
will be contacted by one of our consultants after coverage begins.

What to do in the event of discovering an actual or potential Insured Event

Upon discovery by you of an actual or potential Accidental Contamination, Malicious 
Contamination or Extortion demand you must call the hotline number on the Response XL 
Catlin page. Response XL Catlin consultants will assist you in responding to the situation 
and / or will work alongside your existing crisis management team.

Please note that it is a condition of this Policy that you call Response XL Catlin immediately 
and notify the Insurer accordingly. Please refer to clauses 7. A and 7. B in the Policy. 

How does the self insured retention work for Crisis Response?

The Insurer pays all Crisis Response fees and NO Self Insured Retention applies in 
respect of Crisis Response. 

Not sure that the crisis would be covered by the Policy?

This should not prevent you calling Response XL Catlin. Even if you are not sure if your 
contamination / extortion situation will be covered by the policy, immediate Crisis Response 
fees are still covered. Please refer to clause 3. B. in the Policy.
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These Key Facts should be read in conjunction with the Policy but are not intended to 
supersede or modify any of the provisions of the Policy. In the event of any conflict or 
inconsistency between the terms of these Key Facts and the Policy, the Policy will prevail.
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Response XL Catlin

Response XL Catlin is a dedicated network of consultants who are made available to assist XL 
Catlin policyholders in the event of an actual or potential Insured Event under this Policy. 
Response XL Catlin is available to respond to an XL Catlin policyholder’s crisis situation on a 
priority basis and 24 hours a day.

Our network is co-ordinated through the core consultants listed below

Depending on the nature of the crisis our core consultants may also engage one or several other 
specialist consultants within the network.

Once an XL Catlin policy is bound the policyholder will be contacted to receive an initial 
consultation with the appropriate core consultant in order to familiarize the policyholder with the 
service provided by Response XL Catlin.

What To Do In The Event Of Discovering An Actual Or Potential Insured Event:

Immediately call the hotline in accordance with clause 7.A of this policy.

The numbers below are dedicated hotline numbers for XL Catlin policyholders and are available 
24 hours a day, 7 days a week. Calls will be routed to the core consultancy.

Policyholder location: Crisis Line Number: Your call will be routed to:

UK & Europe +44 (0)845 053 2390 Instinctif Partners

USA/Canada +1 866 601 6224 The Acheson Group

Mexico +1 800 099 0340 The Acheson Group

Australia +61 419 185 652 Luttrell & Associates

Rest of World +44 (0)845 053 2390 Instinctif Partners

Notice Of Loss:

Notification of an Insured Event to Response XL Catlin does not constitute a notification of an 
Insured Event to the Insurer. Any notice of an Insured Event must be made in accordance with 
clause 7.B of this Policy.

Response XL Catlin has no authority on behalf of the Insurer to agree any matter relating to the 
Insurer’s liability, rights and obligations under this Policy. Any Crisis Response provided to 
respond to an Insured Event does not constitute any acceptance of liability for Insured Loss by 
the Insurer under clause 2. Insured Loss of this Policy.
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Schedule to the Policy

Policy Number: B0595XR5938019

1. Insured: Landec Corporation

Apio, Inc.

Apio Cooling, LP

GreenLine Logistics, Inc.

Curation Foods, Inc.

Yucatan Foods LP dba CABO FRESH

Procesadora Tanok S de RL de CV

Toluca Gourmet, Inc.

2. Address of the Insured:
3603 Haven Avenue, Menlo Park, CA 94025

4575 W. Main Street, Guadalupe, CA 93434

3. Insurer: Catlin Underwriting Agencies Ltd 

for and on behalf of Syndicate 2003 of Lloyd’s of 
London

4. Address of the Insurer: 20 Gracechurch Street, London EC3V 0BG

From: 31st May 
2019

To: 31st 
May 
2020

5. Policy Period:

Both days at 12.01 am Local Standard Time at the 
principle place of business of the Insured as stated 
under 2. above.

6. Limits of Liability:

Insured Event One: USD5,000,000

Accidental 
Contamination:

per Insured Event and in the aggregate

Insured Event Two: USD5,000,000

Malicious 
Contamination:

per Insured Event and in the aggregate

Insured Event Three: USD5,000,000

Product Extortion: per Insured Event and in the aggregate

Insured Events One and USD5,000,000

Two and Three 
Combined:

overall Policy aggregate irrespective of the number of 
Insured Events and related Crisis Response fees.

Exhibit 1 
41

Case 2:21-cv-04274   Document 1   Filed 05/21/21   Page 42 of 62   Page ID #:42



595

BES
Risk No. B0595XR5938019  

7. Sub-limits of Liability

7.1 Immediate 
Assistance

USD100,000

7.2 Product 
Rehabilitation

25% of the respective Insured Event limit in 3. Above

7.3 Unsubstantiated 
Recall   Expenses

USD 50,000

All sublimits apply in respect of each Insured Event, and in the aggregate

8. Self Insured Retention

Insured Event One: USD500,000 each and every Insured Event

Insured Event Two: USD500,000 each and every Insured Event

Insured Event Three: NIL

9. Premium: Annual (100% in full):

10. Application Form Dated: 22nd May 2018

11. Period of Insured’s Loss 
of Gross Profits 
Indemnity:

12 months

12. Policy Territory: World-wide

13. Choice of Law and 
Jurisdiction:

Law: As per Risk Details

Jurisdiction: As per the Risk Details

14. Approved Crisis 
Consultants:

TAG

15. Notice of Loss to: Jonathan Kelly 

Catlin Underwriting Agencies Limited,

20 Gracechurch St,

London, EC3V 0BG

16. Endorsements: Adverse Publicity Endorsement 

Government Recall Endorsement 

Product Recall Liability Damages 
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1 Insuring Agreement

In consideration of the premium paid by the Insured and in reliance upon the 
representations and warranties in the Application for this insurance, and materials 
submitted with the Application, and subject to the terms, conditions, Limit of Liability 
and exclusions of this Policy, the Insurer agrees:

A subject to the Self Insured Retention, to reimburse the Insured for all or any 
Insured Loss arising solely and directly out of Insured Events first 
discovered during the Policy Period and reported to the Insurer during the 
Policy Period or within 60 days thereafter, and in accordance with the 
Conditions of this Policy, and

B to pay, or reimburse the Insured for, Crisis Response fees incurred in the rendering 
of crisis management services in response to an Insured Event first 
discovered during the Policy Period and reported to the Insurer during the 
Policy Period or within 60 days thereafter.

The following are Insured Events covered by this Policy:

Insured Event One: Accidental Contamination 

Insured Event Two: Malicious Contamination

Insured Event Three: Product Extortion

2 Insured Loss

The following are Insured Losses covered by this Policy, provided they arise solely 
and directly out of an Insured Event, and are reasonably and necessarily incurred 

A Pre-Recall Expenses 

B Recall, Replacement and Destruction Expenses 

C Third Party Recall, Replacement and Destruction Expenses 

D Insured’s Loss of Gross Profit 

E Product Rehabilitation Expenses 

F Increased Cost of Working 

G Product Extortion Payment 

H Defense costs

3 Crisis Response 

Crisis Response fees covered under this Policy shall be:
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A Fees and expenses of Response XL Catlin, including additional consultants 
appointed by Response XL Catlin, incurred in assisting the Insured to 
respond to an Insured Event or fees and expenses of Approved 
Consultants reasonably and necessarily incurred in assisting the Insured to 
respond to an Insured Event. Such fees and expenses are not sublimited, 
however, they are included within the applicable aggregate limit stated in the 
Schedule.

B Immediate Assistance: reasonable and necessary fees and expenses of Response 
XL Catlin or Approved Consultants even if coverage hereunder for any 
Insured Event has still to be confirmed by the Insurer. The Insurer’s liability 
for such fees and expenses shall cease upon the Insurers reasonable 
determination that the Insured Event is not covered hereunder. In such an 
event the Insurer’s liability to pay such fees and expenses shall not exceed 
US$100,000 or currency equivalent.
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The Self Insured Retention will not apply to Crisis Response.

Response XL Catlin, any additional consultants appointed by Response XL Catlin 
and Approved Consultants have no authority on behalf of the Insurer to agree any 
matter relating to the Insurer’s liability, rights and obligations under this Policy. Any 
Crisis Response provided to respond to an Insured Event does not constitute any 
acceptance of liability for Insured Loss by the Insurer under clause 2. of this Policy.

4 Definitions

A Accidental Contamination

Error in the design, manufacture, production, processing, preparation, 
assembly, blending, mixing, compounding, packaging or labelling (including 
instructions for use) of any Insured Products, including:

i. the introduction into an Insured Product of an ingredient or 
component that is, unknown to the Insured, contaminated or unfit for 
its intended purpose, or 

ii. error by the Insured, or any party acting on behalf of the Insured, in 
the storage or distribution of any Insured Products 

provided that, solely and directly as a result of any of the above, the intended 
use or consumption of such Insured Products has caused, or would cause: 

i. bodily injury, sickness, disease or death of any person(s) or animal(s) 
physically manifesting itself within 365 days of use or consumption, 
or 

ii. physical damage to or destruction of tangible property (other than the 
Insured Products themselves and / or products or property into 
which the Insured Product(s) has been incorporated as an 
ingredient or component).

For the purpose of this definition bodily injury, sickness or disease shall not 
include mental anguish, nausea or other psychological or sensory response.

B Adverse Publicity

The reporting of alleged but not actual Malicious Contamination during the 
Policy Period in local, regional or national media (including but not limited to 
newspapers, magazines, radio, television and internet) of any country where 
the Insured Products are sold or distributed, where either the Insured 
Products, or the Insured is specifically identified as having been subject to a 
Malicious Contamination.

C Approved Consultants

Crisis management consultants, as specified in Item 14 of the Schedule, 
other than Response XL Catlin or additional consultants appointed by 
Response XL Catlin, who have been appointed by the Insured to provide 
Crisis Response, provided the appointment of such consultants has been 
agreed in writing by the Insurer prior to the inception of the Policy Period. 

D Affected Products

Those Insured Products which have been subject to an Insured Event 

E Defense costs
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Defense costs means reasonable and necessary fees, costs and expenses 
incurred by or on behalf of the Insured, with the Insurer’s prior consent, 
solely and directly in connection with the defense of any actual or anticipated 
claim or demand by a customer against the Insured for any Third Party 
Recall, Replacement and Destruction Expenses (and, if endorsed and 
attaching to this Policy, customer’s Loss of Gross Profit and/or Third Party 
Recall Liability Damages) covered hereunder. Any defense costs shall be 
included within the applicable Limit of Liability as specified in Item 6 of the 
Schedule.

Defense costs include service of process and court costs and court 
expenses; pre- and post-judgment interest; attorneys’ fees; cost of 
investigation services; costs of employing experts; costs for legal transcripts, 
copies of any public records, and costs of depositions and court reported or 
recorded statements. However, Defense Costs shall not include the 
Insured’s general overheads, the salary or benefits allocable to any of the 
Insured’s employees, or the fees of any attorney who is the Insured’s 
employee or under the Insured’s permanent retainer.

F Increased Cost of Working

The following reasonable and necessary costs, excess of the ordinary cost of 
conducting business had the Insured Event not happened, incurred within 
12 months of discovery by the Insured of an Insured Event to restore only 
the Insured’s property(ies) where the Insured Event happened in order to 
resume operations and for the sole purpose of reducing Insured Loss, but 
not exceeding the amount of Insured Loss thereby avoided:

i. the cost of cleaning and / or repairing of machinery and property;

ii. additional expense to maintain the Insured’s work force after 
discovery by the Insured of the Insured Event

iii. additional expense of subcontracting the manufacturing of Insured 
Products to a third party, or transferring the manufacturing of 
Insured Products to another of the Insured’s facilities during the 
restoration of the property.

Increased Cost of Working does not include the cost to replace or upgrade 
defective or inadequately performing machinery or to make capital 
improvements. 

G Insured

The entity, or entities, specified in Item 1 of the Schedule.

H Insured Event

Insured Event shall be Accidental Contamination, Malicious Contamination or 
Product Extortion falling within the terms and conditions of this Policy.

I Insured Products

i. Topical and ingestible products, including their ingredients and 
components once incorporated therein, as declared to the Insurer in 
the application form and which are in production or have been 
designed, manufactured, produced, processed, prepared, 
assembled, blended, mixed, compounded, packaged, labelled 
(including instructions for use) or distributed by the Insured, or on 
behalf of and to the order of the Insured.

Exhibit 1 
46

Case 2:21-cv-04274   Document 1   Filed 05/21/21   Page 47 of 62   Page ID #:47



595

BES
Risk No. B0595XR5938019  

ii. New products introduced by the Insured during the Policy Period 
that fall within existing product categories, which were declared to the 
Insurer in the application for this insurance However, in no event 
shall the Insurer be liable for any Insured Loss arising out of any 
such new products if the Insured knows or should reasonably know 
of any circumstances that could give rise to an Insured Event 
affecting such new products.

J Insured Loss

Insured Loss shall be Pre-Recall Expenses, Recall, Replacement and 
Destruction Expenses, Third Party Recall, Replacement and Destruction 
Expenses, Insured’s Loss of Gross Profit, Rehabilitation Expenses, 
Increased Cost of Working, Product Extortion Payment and Defense 
Costs.

K Loss of Gross Profit

Loss of Gross Profit shall mean the difference between:

i. the revenue that would have been reasonably projected, but which 
has been lost solely and directly as a result of an Insured Event, and

ii. the variable costs that would have been incurred, but which have 
been saved as a result of not making those sales (including the cost 
of raw materials, and all other saved costs), 

provided such Loss of Gross Profit is incurred as a result of an actual and 
ascertainable reduction in sales revenue caused solely and directly by an 
Insured Event, for the period:

(a) specified in Item 11 of the Schedule, starting from the first such 
actual and ascertainable reduction in sale revenue following 
discovery of the Insured Event, or

(b) during which the sales revenue remains less than the level that 
would have been reasonably projected had the Insured Event not 
occurred

whichever expires first.
The Insurer shall not be liable for any Insured’s Loss of Gross Profit 
incurred more than twenty-four (24) months after the first discovery of the 
Insured Event in any case.
Any Loss of Gross Profit shall be computed in accordance with clause 7.G. 
– Computation of Loss of this Policy.

L Malicious Contamination

The actual or threatened Malicious alteration or adulteration of any Insured 
Product, including any allegations by any individual or group of individuals 
that they have carried out such Malicious alteration or adulteration, so as to 
give the Insured and/or the public reasonable cause to believe that the 
Insured Products have been or are likely to be rendered dangerous or unfit 
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for the use for which they were intended by the Insured, or any Adverse 
Publicity implying such Malicious alteration or adulteration.

M Malicious

Malicious shall mean any alteration or adulteration that is carried out illegally 
and with the intention of causing harm to the Insured and/or Insured 
Products and/or any consumer of the Insured Products. 

N Policy Period

The period specified in Item 5 of the Schedule.

O Pre-Recall Expenses

Reasonable and necessary costs of chemical analysis and / or physical 
examination and / or other necessary laboratory testing in order to ascertain 
whether the Insured Products have been subject to an Insured Event that 
are incurred within 14 days from discovery by the Insured of an actual or 
potential Insured Event.

P Product Extortion

Any threat to commit Malicious Contamination or any allegation that 
Malicious Contamination has been committed, which has been 
communicated to the Insured and is made in conjunction with a demand for 
Product Extortion Payment as a condition of either not carrying out such 
Malicious Contamination or providing further information in relation to the 
allegation that such Malicious Contamination has been committed.

Q Product Extortion Payment

Monies, or the monetary value of other consideration (net of any recoveries 
subsequently made) paid or delivered under duress away from the Insured’s 
premises within 12 months of receipt of a Product Extortion.

R Product Rehabilitation Expenses

Reasonable and necessary sales and marketing expenses, including 
reasonable and customary shelf space and slotting fees, excess of the 
ordinary cost of such sales and marketing expenses incurred by the Insured 
to re-establish the sales revenue of the Affected Products to the level 
reasonably projected immediately prior to an Insured Event, for the sole 
purpose of reducing Insured’s Loss of Gross Profit.
The Insurer shall only be liable for Product Rehabilitation Expenses 
incurred by the Insured within 12 months:

i. after discovery by the Insured of an Insured Event; or

ii. from the first actual and ascertainable reduction in the Insured’s 
sales revenue, 

provided that in either case the Insurer shall not be liable for any Product 
Rehabilitation Expenses incurred more than twenty-four (24) months after 
the first discovery of the Insured Event.

The Insurer’s liability in respect of Product Rehabilitation shall not exceed 
the sublimit stated in Item 7.2 of the Schedule.
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S Recall

Recall shall mean the removal of Affected Products from the market and/or 
the retrieval from any party.

T

Recall, Replacement and Destruction Expenses

The following reasonable and necessary Recall Expenses, Destruction 
Expenses and Replacement Expenses that arise solely and directly out of 
an Insured Event that are incurred within 12 months from discovery by the 
Insured of the Insured Event:

1. Recall Expenses

Recall Expenses shall mean the following costs and expenses 
reasonably and necessarily incurred by the Insured for the purpose of the 
Recall or withdrawal of Affected Products:

i. expenses of communications including emergency incident phone 
lines, public relations specialists, radio, television, internet and 
media announcements, newspaper and magazine advertising;

ii. transportation costs for Affected Products;

iii. expense for rent or hire of additional warehouse space;

iv. the cost of hire of additional persons, other than regular employees 
of the Insured, and of additional accommodation for such persons;

v. remuneration paid to employees of the Insured for overtime; 

vi. out of pocket expenses incurred by personnel under paragraphs (iv) 
and (v) above, including transportation, other than to and from the 
employees’ normal place of work;

vii. Reasonable and necessary costs incurred by retailers, wholesalers 
and distributors which are devoted exclusively to the Recall of 
Affected Products on behalf of the Insured, and / or 
Unsubstantiated Recall Expenses.

The Insurer’s liability in respect of Unsubstantiated Recall 
Expenses shall not exceed the sublimit stated in Item 10 of the 
Schedule.

viii. similar expenses directly incurred in the Recall of Affected 
Products.

2. Destruction Expenses
Destruction Expenses shall mean costs and expenses reasonably and 
necessarily incurred by the Insured for the destruction and disposal of 
Affected Products, including destruction and disposal of packaging and 
labelling material that cannot be reused and / or reasonable and 
necessary destruction and disposal costs incurred by retailers, 
wholesalers and distributors which are devoted exclusively to destroying 
or disposing of Affected Products on behalf of the Insured. 
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3. Replacement Expenses

Replacement Expenses shall mean costs and expenses reasonably and 
necessarily incurred by the Insured 

i. for the physical examination, reworking, relabeling and redistributing 
of Affected Products provided that the cost of reworking, 
relabeling and redistribution does not exceed the cost of replacing 
the Affected Products;

ii. in replacing Affected Products which have been or will need to be 
disposed of or destroyed and delivering them to customers or 
their nominated agents;

iii. iii. for reimbursing the value of Affected Products, up to the amount 
received by or due to the Insured for such Affected Products, 
should replacement not be possible.

U Self Insured Retention

The amount of any or all Insured Loss that the Insured shall bear uninsured 
for each and every Insured Event as specified in Item 4 of the Schedule. 
The Limit of Liability shall not be reduced by the amount of the Self Insured 
Retention. 

V Third Party Recall, Replacement and Destruction Expenses

i. In the event that an Insured Product, which has been the subject of 
an Insured Event, becomes an ingredient or component in a product 
manufactured, produced, processed, prepared, assembled, blended, 
mixed, compounded, packaged or labelled (including instructions for 
use) by a customer of the Insured, coverage shall apply to reimburse 
the Insured for its legal liability to such customer for those Recall, 
Replacement and Destruction Expenses (other than 
Unsubstantiated Recall Expenses) which are reasonably and 
necessarily incurred by such customer, provided always that:

(a) such expenses are incurred within 12 months from discovery 
by a customer of the Insured Event, and

(b) any claim or demand by the customer against the Insured is 
made within 18 months of the first discovery by the costumer 
of the Insured Event. 

ii. In the event that an Insured Product, which has been the subject of 
an Insured Event, is a product designed, manufactured, produced, 
processed, prepared, assembled, blended, mixed, compounded, 
packaged or labelled (including instructions for use) under contract or 
license for a customer of the Insured, coverage shall apply to 
reimburse the Insured for its legal liability to such customer for those 
Recall, Replacement and Destruction Expenses (other than 
Unsubstantiated Recall Expenses) which are reasonably and 
necessarily incurred by such customer, provided always that:

(a) such expenses are incurred within 12 months from discovery 
by a customer of the Insured Event, and
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(b) any claim or demand by the costumer against the Insured is 
made within 18 months of the first discovery by the customer 
of the Insured Event. 

The Insurer shall have the right but not the obligation to exercise exclusive 
control over the conduct of any legal action against the Insured seeking 
reimbursement for any Third Party Recall, Replacement and Destruction 
Expenses. 

Any Defense Costs in respect of such legal action incurred by or with the 
consent of the Underwriters shall be included within the applicable Limit of 
Liability as specified in Item 3 6 of the Schedule. The Insurer is under no 
obligation to reimburse any Defense Costs incurred without the specific 
consent of the Insurer.

The Insurer may at any time pay to the Insured in connection with any such 
legal action the relevant Limit of Liability (after deduction of any sums already 
paid or payable) available for Third Party Recall, Replacement and 
Destruction Expenses, or any lesser amount for which such legal action 
can be settled, whereupon the Insurer shall relinquish the conduct and 
control of and be under no further liability in connection with such legal 
action.

For the purpose of the references in this definition to Definition Q Recall, 
Replacement and Destruction Expenses, references to the Insured in that 
definition shall mean customer of the Insured.

W Response XL Catlin

The Insurer’s retained crisis management consultants as detailed in the 
Response XL Catlin attachment to this Policy.

X Unsubstantiated Recall Expenses 

Unsubstantiated but pre-specified charges imposed by contract on the 
Insured by retailers in addition to or instead of their demonstrable costs 
which are strictly related to the Recall of Affected Products.

5 Exclusions

The Insurer shall not be liable in respect of any loss, damage, claim, cost or expense 
of any nature whatsoever caused by or arising from or attributable to any of the 
following:

A An Insured Event or any circumstance that could give rise to an Insured Event 
which is discovered, known by or should reasonably have been known by the 
Insured prior to the inception of the Policy Period.

B Any Accidental Contamination or Malicious Contamination of the products of a 
competitor of the Insured or of products similar to the Insured’s, including 
publicity thereof.
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C Any loss of public and/or governmental confidence and/or change of any applicable 
regulation regarding any Insured Product or any material or substance used 
in or similar to any Insured Product other than where the Insured Product 
has been subject to an Insured Event otherwise covered hereunder.

D A fraudulent or illegal or criminal act by a director, manager or officer of the Insured, 
whether acting alone or in collusion with others, where the director, manager 
or officer could reasonably have foreseen that such act would be deemed as 
such, or where the director, manager or officer had or could reasonably have 
been expected to have prior knowledge of the circumstances of the Insured 
Event.

E Any intentional violation by the Insured of any national, international, governmental 
or local laws and regulations regarding the design, manufacture, production, 
processing, preparation, assembly, blending, mixing, compounding, 
packaging, labelling (including instructions for use), storage, distribution or 
sale of an Insured Product, or any intentional use of ingredients, materials 
or substances in any Insured Product which have been banned or deemed 
unsafe by any national, international, governmental or local authority.

F An Insured Event not advised to the Insurer during the Policy Period or within 60 
days after the expiry of the Policy Period, and in accordance with clause 
7.B. – Notice of Loss of this Policy.

G Liability to third parties (including employees of the Insured and their heirs) arising 
from bodily injury, sickness, disease or death of any person or animal, or 
from damage to or destruction of any property, including loss of use thereof, 
or any liability to third parties howsoever arising (other than for 
reimbursement of those specific costs covered elsewhere under this Policy), 
or any associated costs including the cost or expense of any litigation or 
judicial other than those specific costs covered elsewhere under this Policy, 
governmental or regulatory enquiry as a result of an Insured Event or 
otherwise.

H Ionising radiations or contamination by radioactivity from any irradiated nuclear fuel 
or from any nuclear waste from the combustion of nuclear fuel, and / or the 
radioactive, toxic, explosive or other hazardous properties of any explosive 
nuclear assembly or nuclear component thereof.

I War, invasion, acts of foreign enemies, hostilities (whether war be declared or not), 
civil war, rebellion, revolution, insurrection, military or usurped power or 
confiscation or nationalisation or requisition or damage to property by or 
under the order of any government or public or local authority.

J Any Accidental Contamination arising from genetically modified organisms, 
carcinogens, implicated in or connected with Creutzfeldt-Jacob Disease or 
any other spongiform encephalopathies, hormone treatment or implicated or 
connected with any strain of the family of influenza viruses.

K Loss of or diminution in value of crops, livestock, water or land 

L Any fines, penalties or liquidated damages, however, this exclusion shall not apply to 
Unsubstantiated Recall Expenses
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M The failure of any party other than the Insured to comply with instructions or 
procedures in the use, application, consumption, storage or distribution of 
Insured Products.

N Loss, damage, cost or expense of whatsoever nature directly or indirectly caused by, 
resulting from or in connection with any act of terrorism regardless of any 
other cause or event contributing concurrently or in any other sequence to 
the loss;

For the purpose of this exclusion an act of terrorism means an act, including 
but not limited to:-

i. the use of force or violence and/or the threat thereof, or

ii. the actual, threatened, feared or perceived use of any biological, 
chemical, radioactive or nuclear agent, material, device or weapon, 

of any person or group(s) of persons, whether acting alone or on behalf of or 
in connection with any organisation(s) or government(s), committed for 
political, religious, ideological or similar purposes including the intention to 
influence any government and/or to put the public, or any section of the 
public, in fear.
This exclusion also excludes loss, damage, cost or expense of whatsoever 
nature directly or indirectly caused by, resulting from or in connection with 
any action taken in controlling, preventing, suppressing or in any way relating 
to the above.
If the Insurer alleges that by reason of this exclusion, any loss, damage, cost 
or expense is not covered by this insurance the burden of proving the 
contrary shall be upon the Insured.
This exclusion shall not apply when the Insured or an Insured Product is 
the sole, direct target of the individual or group described.
In the event that any portion of this exclusion is found to be invalid or 
unenforceable, the remainder shall remain in full force and effect.

6 Conditions Precedent To The Insurer’s Liability

It is a condition precedent to the Insurers liability under this Policy that:

A Co-operation

the Insured co-operates fully with the Insurer in the investigation of the claim, 
including but not limited to:

i. maintaining comprehensive records of the expenses incurred and 
actions taken to prevent, mitigate or minimize the amount of Insured 
Loss covered under this insurance and furnishing them to the Insurer 
upon request;

ii. providing the Insurer with a signed, sworn proof of Insured Loss 
containing all the relevant information the Insurer requests and 
require to investigate the claim;

iii. producing any documentary evidence, books of account, bills, 
invoices and other vouchers and copies of same that the Insurer or 
their authorized representatives may require; 

iv. affording the Insurer reasonable access to the Insured’s premises; 

v. submitting to examination under oath by any person designated by 
the Insurer; and
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vi. retaining samples and / or any other evidence of any Affected 
Products for the purpose of establishing that an Insured Event has 
occurred.

B Product Extortion Due Diligence

for purposes of coverage under Section Three the Insured can demonstrate 
that, prior to compliance (partly or fully) with a Product Extortion, the 
Insured has made every reasonable effort to determine positively that the 
threat or allegation of Malicious Contamination was genuine.

Failure to comply with any of the above Conditions Precedent means that Insurers’ 
liability under this Policy is discharged, meaning Insurers would not be liable to pay 
any claim which would otherwise be covered under this Policy.

7 General Conditions Applicable To All Sections Of The Policy

A Crisis Response

The Insured shall, upon discovery of an actual or potential Insured Event 
contact Response XL Catlin within 72 hours using the procedure set out on 
page 2 of this Policy, “RESPONSE XL Catlin”.
Compliance with this condition does not constitute compliance with Condition 
7.B Notice of Loss

B Notice of Loss

The Insured shall provide the Insurer, as specified in Item 3 of the Schedule, 
with notice and details of the discovery of an Insured Event within 7 days of 
such discovery.

C Limits of Liability

The Insurer’s liability shall not exceed the amounts stated for each Insured 
Event in Item 6 of the Schedule or any sublimits stated in item 7 of the 
Schedule and shall be in excess of the Self Insured Retention amounts as 
stated in Item 8 of the Schedule. However, irrespective of the number of 
Insured Events or extent of Insured Losses the total liability of the Insurer 
under this Policy for Insured Events One, Two and Three and related Crisis 
Response fees combined shall be limited to the amount stated in Item 6 of 
the Schedule, and such limit shall apply in excess of any applicable Self 
Insured Retention amounts stated in Item 8 of the Schedule.

For the purpose of this clause, individual acts of Accidental Contamination, 
Malicious Contamination or Product Extortion shall be considered one 
and the same Insured Event if:

i. as regards Accidental Contamination, such contamination was 
caused or contributed to by the same or substantially similar error; or 
introduction of a contaminated ingredient or component.

ii. as regards Malicious Contamination or Product Extortion the acts 
in question are threatened, alleged, committed or made by the same 
organisation, group, individual or entity as part of a single sustained 
campaign or activity or by any copycat activity.

D Mitigation of Insured Loss

The Insured shall use due diligence and do and concur in doing all things 
reasonably practicable to avoid or diminish any Insured Loss.
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E New Product Categories

In the event that the Insured introduces, during the Policy Period, any new 
product category, being products forming part of a new type of product, not 
previously declared to the Insurer in the application for this insurance no 
coverage shall apply under this insurance for Insured Loss incurred by the 
Insured arising out of an Insured Event relating to such products unless and 
until:

i. the Insured provides the Insurer with any material information 
regarding such new products as the Insurer requires, and

ii. the Insurer agrees to cover such new products and the Insured 
accepts any special terms, conditions and exclusions, and pays any 
additional premium charge as may be required by the Insurer.

Variations of existing products and/or new blends are not classed as a new 
product categories and are automatically covered.

F Cancellation

i. This Policy may be cancelled by the Insured upon written notice at 
any time. This Policy may be cancelled by the Insurer by mailing to 
the Insured, at the address shown in this Policy, written notice 
stating when not less than ninety (90) days thereafter such 
cancellation shall be effective, except in the instance of non-receipt 
of premium by the Insurer, in which case ten (10) days written notice 
will be required. The mailing of notice as aforesaid shall be sufficient 
proof of notice. The effective date and hour of cancellation stated in 
the notice shall become the end of the Policy Period.

ii. In the event of cancellation by the Insured, the Insurer shall retain 
the customary short rate portion of the premium hereon. In the event 
of cancellation by the Insurer, the Insurer shall retain the pro-rata 
portion of the premium hereon. Premium adjustment may be made 
either at the time that cancellation is effected or as soon as 
practicable after cancellation becomes effective, but payment or 
tender of unearned premium is not a condition of cancellation.

In the event that an Insured Loss is notified under the Policy before the 
effective date of cancellation the premium shall be deemed fully earned at 
inception of the Policy Period and no return premiums shall be due from the 
Insurer.

G Computation of Loss

In the event of any Insured Loss, claims for payment by the Insurer shall be 
made as soon as practicable and shall be accompanied by a computation of 
the Insured Loss, which sets out in detail how the Insured Loss has been 
calculated and what assumptions have been made. The Insured shall 
produce any documentary evidence, books of account, bills, invoices and 
other vouchers and copies of the same which the Insurer or their 
representatives, including forensic accountants, may require, and the 
Insured shall afford them every assistance in their investigations including 
reasonable access to the Insured’s premises, personnel and necessary 
documents for the purpose of the computation of the Insured Loss.
The Insurer shall determine the amount of any Insured Loss, taking into 
account any savings or recoveries or offsetting or make-up of Insured Loss 
which have been made or which the Insured could reasonably have been 
expected to make, and the ability of the Insured to resume operations.
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Loss of Gross Profit shall be assessed by the Insurer based on an analysis 
of the profits generated by the Affected Products, and other Insured 
Products which lost sales as a direct result of the Insured Event, during 
each month of the twelve months prior to the Insured Event, and taking into 
account:-

i. the reasonable projection of the future sales and profitability of such 
Affected Products and other affected Insured Products had no 
Insured Event occurred, and

ii. all material changes in market conditions of any nature whatsoever, 
including but not limited to changes in population, consumer tastes, 
seasonal variations and competitive environment, which would have 
affected the future marketing of and profits generated by the 
Affected Products or other affected Insured Products, and

iii. any increased sales, over and above reasonably projected future 
sales, as a result of Product Rehabilitation Expenses.

In determining the amount of any Insured Loss the Insurer shall apply 
standard accounting principles as recognized by the relevant regulatory 
authorities in the Insured’s jurisdiction. Where the Insured is present in 
more than one jurisdiction the relevant principles to be applied will be those 
of the jurisdiction in which the entity that has suffered the Insured Loss is 
based. 
Where any Insured Loss is paid by the Insurer in currency other than the 
currency in which the premium is paid, the rate of exchange for payment of 
Insured Loss shall be based on the published wholesale exchange rate on 
the date written notice of the Insured Event is received by the Insurer.
Whether or not any interim payments have been made a final written 
statement of Insured Loss shall be submitted to the Insurer no later than 24 
months after the discovery by the Insured of an Insured Event.

H Interim Payments

Following any Insured Event, and subject to the Insurer’s agreement of 
coverage applying to the Insured’s claim, the Insurer agrees, if requested 
from time to time by the Insured, to make interim payments of an Insured 
Loss duly proved as soon as practicable after receipt of an acceptable 
signed and sworn partial proof of Insured Loss in respect of such Insured 
Event.

I Mergers and Acquisitions

In the event of any consolidation or merger with another entity or the 
acquisition of a majority of all of the assets of another entity by the Insured:

i. The Insured shall immediately advise the Insurer thereof.

ii. Coverage shall continue to apply to those products declared to the 
Insurer in the Application and materials submitted with the 
Application. Coverage shall also automatically apply to products of 
the newly acquired or merged entity from the date of merger or 
acquisition for a period of 90 days subject to the following:

(a) the products are materially similar to the Insured Products 
declared to the Insurer in the Application and materials 
submitted with the Application, and
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(b) the Insured is not aware of any fact, situation or circumstance 
at the date of merger or acquisition in respect of the new 
products that could give rise to a claim under the Policy, and

(c) the estimated sales of the merged or acquired entity for the 12 
months following the date of merger or acquisition do not 
exceed 10% of the annual sales of the Insured as declared at 
the inception of the Policy, and

iii. The Insured shall provide within 90 days information in respect of the 
newly merged or acquired entity as requested by the Insurer and 
shall accept any special terms, conditions and exclusions and 
additional premium charge that the Insurer may require otherwise 
coverage shall cease after 90 days from the date of merger or 
acquisition.

J Inspection and Audit

The Insurer or their appointed representatives have the right, but are not 
obliged, to inspect the Insured’s property and operations and examine and / 
or audit the Insured’s books and records at any time as far as they relate to 
the subject matter of this Policy. Neither the Insurer’ or their appointed 
representatives’ right to make inspections nor the making thereof nor any 
report shall constitute an undertaking on behalf of or for the benefit of the 
Insured or others, to determine or warrant that such property or operations 
are safe or comply with laws, regulations, codes or standards.

K Other Insurance

The insurance afforded by this Policy shall be in excess of any other 
insurance capable of responding to (or which would but for the operation of 
this clause, be so capable) any Insured Loss otherwise covered hereunder.
If, notwithstanding the foregoing, both this insurance and other insurance 
apply to the Insured Loss on the same basis, whether primary, excess or 
contingent, the Insurer shall not be liable under this Policy for a greater 
proportion of the Insured Loss than that stated in the applicable contribution 
provision below.

i. Contribution by Equal Shares. If all of such other valid and collectible 
insurance provides for contribution by equal shares, the Insurer shall 
not be liable for a greater proportion of such Insured Loss than 
would be payable if each insurer contributes an equal share until the 
share of each insurer equals the lowest applicable limit of liability 
under any one Policy or the full amount of the Insured Loss is paid, 
and with respect to any amount of Insured Loss not so paid the 
remaining insurers then continue to contribute equal shares of the 
remaining amount of the Insured Loss until each such insurer has 
paid its limit in full or the Insured Loss is paid.

ii. Contribution by Limits. If any of such other insurance does not 
provide for contribution by equal shares, the Insurer shall not be 
liable for a greater proportion of such Insured Loss than the 
applicable limit of insurance under this Policy for such Insured Loss 
bears to the total applicable limit of insurance of all valid and 
collectible insurance against such Insured Loss.

L Salvage and Recoveries
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All salvages, recoveries and payments recovered or received subsequent to 
an Insured Loss settlement under this Policy shall be applied as if recovered 
or received prior to the said settlement and all necessary adjustments in the 
calculation of Insured Loss hereunder shall be made by the parties hereto.

M Subrogation

The Insured shall at all times take all necessary and reasonable steps to 
preserve evidence and provide all other co-operation as may be reasonably 
required by the Insurer in the event that they were to pursue a subrogated 
claim. For the avoidance of doubt this duty will apply both before and after 
any payment has been made by the Insurer under this Policy.
If the Insurer becomes liable for any payment under this Policy, the Insurer 
shall be subrogated to the extent of such payment, to all the rights and 
remedies of the Insured against any party in respect of claims or Insured 
Loss resulting in such payments and shall be entitled to sue in the name of 
the Insured. The Insured shall give the Insurer all such assistance in their 
power as the Insurer may require to secure their rights and remedies and at 
the Insurer’s request shall make relevant personnel available and execute all 
documents necessary to enable the Insurer effectively to bring suit in the 
name of the Insured. Any amount recovered as a result of such proceedings 
shall, after deduction of all costs incurred in recovering such amount, be 
applied pursuant to clause 7. L. of this Policy.
If there should be no recovery, or recovery insufficient to pay the costs 
thereof in suits instituted solely on the initiative of the Insurer, the costs, or 
excess costs thereof shall be paid by the Insurer.

N Changes

No notice to any agent or knowledge possessed by any agent or by any other 
person shall be held to effect a waiver or change in any part of this Policy nor 
stop the Insurer from asserting any right under the terms of this Policy, nor 
shall the terms of this Policy be waived or changed, except in writing agreed 
by the parties.

O Non-Assignment

No assignment of interest under this Policy shall bind the Insurer unless their 
consent is endorsed hereon.

P Choice of Law and Jurisdiction

This Policy shall be construed according to the laws of the country, state or 
province as stated in the Schedule without giving consideration to principles 
of conflict of law, and the Insured and Insurer irrevocably consent to the 
jurisdiction as stated in the Schedule, agree that any action relating to any 
dispute under this Policy shall only be brought in said courts, consent to the 
exercise of in personam jurisdiction by said courts over it , and further agree 
that any action to enforce a judgement of the said courts may be instituted in 
any jurisdiction.

Q Confidentiality
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The Insured will not disclose the existence or terms of the Malicious 
Contamination and Product Extortion coverage afforded by this Policy to 
any third party unless either the Insurer has given its written consent or the 
Insured is under a legal or regulatory obligation to do so. If this term is not 
complied with, the Insurer shall have no liability under this Policy unless the 
Insured shows that non-compliance with this term could not have increased 
the risk of the loss which actually occurred in the circumstances in which it 
occurred.

R Third Party Rights

It is agreed between the Insured and the Insurer that it is their intention that 
no third party shall have any rights under this Policy, and to the extent 
permissible the rights of any such third parties are hereby excluded.

S Policy Territory

This Policy shall cover the Insured in respect of Insured Events happening 
anywhere in the world unless specifically stated otherwise in the Schedule or 
where prohibited by applicable law.

T Reckless or Intentionally Unlawful Conduct

Without prejudice to parties’ duties of utmost good faith hereunder and their 
remedies in respect of any breach thereof, the Insured and Insurer agree 
that this Policy shall be null and void from inception in the event of the 
recklessly or intentionally unlawful conduct of the Insured in respect of the 
purchasing of this insurance, any Insured Products, the Insured’s interest 
in Insured Products, any otherwise Insured Event or in connection with any 
claim under this Policy, and that no premium shall be returnable by the 
Insurer in such event. 
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SECURITY DETAILS

 

  REFERENCES

    UMR (Unique Market Reference): B0595XR5938019

    Date contract printed to PDF: 09:53 04 June 2019

 

SIGNED UNDERWRITERS

XL Catlin

Shaun Russ

Written Line 50.00% Signed Line 50.00%

Agreed on 08:12 04 June 2019

For and on behalf of: Written Line Signed Line

Lloyd's Underwriter Syndicate No. 2003 XLC,

London, England

50.00% 50.00%

Bound as Slip Leader, Lloyd’s Leader

Lloyd's Stamp: 2003

LORS Code: L2003

Reference: DA3000694199

Description:

Risk Code(s): PB

Hiscox Syndicates

Andrew Kyle

Written Line 50.00% Signed Line 50.00%

Agreed on 07:56 03 June 2019

For and on behalf of: Written Line Signed Line

Lloyd's Underwriter Syndicate No. 0033 HIS,

London, England

50.00% 50.00%

Bound

Lloyd's Stamp: 0033

LORS Code: L0033

Reference: 17434190A4FA

Description:

Policy Number: (UMR) B0595XR5938019

Market Submission - Security Details                         Page 1 of 2                                              04/06/2019 1
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SETTLEMENT INFORMATION

 

    Allocation of Premium to Coding

    PB at 100.00%

    Allocation of Premium to Year of Account

    2019

    Terms of Settlement

    Settlement Due Date: 30 July 2019

    Instalment Premium Period of Credit: 0 day(s)

    Adjustment Premium Period of Credit: 0 day(s)

 

Lloyd's Underwriter Syndicate No. 2003 XLC, London, England

Bureau Leader and Lloyd’s Leader

Shaun Russ

Policy Number: (UMR) B0595XR5938019
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