
 

 

 

UNITED STATES COURT OF APPEALS 

FOR THE THIRD CIRCUIT 

__________ 

 

No. 16-1558 

__________ 

 

DAVID SPADE and KATINA SPADE, 

h/w, individually and as a class representative on behalf of others similarly situated,  

   Appellants 

v. 

 

SELECT COMFORT CORP., d/b/a Sleep Number, LEGGETT & PLATT INC. 

  

__________ 

 

No. 16-1572 

__________ 

 

CHRISTOPHER D. WENGER and EILEEN MULLER, 

on behalf of themselves and those similarly situated,  

   Appellants 

v. 

 

BOB’S DISCOUNT FURNITURE, LLC 

__________ 

 

Appeal from the United States District Court 

for the District of New Jersey 

(D.N.J. Nos. 3-15-cv-01826 and 3-14-cv-07707) 

District Judge: Honorable Peter G. Sheridan 

__________ 

 

Submitted Under Third Circuit LAR 34.1(a) 

November 18, 2016 

__________ 

 

BEFORE: AMBRO, SHWARTZ, and FUENTES, Circuit Judges 

__________ 

 

PETITION FOR CERTIFICATION OF QUESTION OF STATE LAW 

__________ 
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 Counsel for Appellants Christopher Wenger and Eileen Muller  

 

Karen A. Confoy, Esq. 

Fox Rothschild LLP 
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Lawrenceville, NJ 08648 

 

Andrew S. Hansen, Esq. 

Heidi A.O. Fisher, Esq. 

Fox Rothschild LLP 

222 South Ninth Street 
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Minneapolis, MN 55402 

 Counsel for Appellee Select Comfort Corporation 

 

Brett D. Carroll, Esq. 

Holland & Knight LLP 

10 St. James Avenue 

Boston, MA 02116 

 

Sean C. Sheely, Esq. 

Holland & Knight LLP 

31 West 52nd Street 

New York, NY 10019 

 Counsel for Appellee Bob’s Discount Furniture, LLC 

 

CERTIFICATION OF QUESTIONS OF STATE LAW 

 

 These matters came before the United States Court of Appeals for the Third 

Circuit on appeals from orders entered on February 29, 2016, by the United States 
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District Court for the District of New Jersey granting: (1) Select Comfort Corporation’s 

motion for judgment on the pleadings on the complaint brought by David Spade and 

Katina Spade (“Spade”); and (2) Bob’s Discount Furniture, LLC’s motion to dismiss the 

complaint brought by Christopher Wenger and Eileen Muller (“Wenger”).  In both cases, 

plaintiffs brought claims for statutory damages under the Truth-in-Consumer Contract, 

Warranty and Notice Act (“TCCWNA”), N.J. Stat. Ann. § 56:12-17, predicated on 

violations of the Delivery of Household Furniture and Furnishings Regulations 

(“Furniture Delivery Regulations”), N.J Admin. Code § 13:45A-5.1, 2  The Furniture 

                                              

 1 Two sections of the TCCWNA are relevant to the present case. N.J. Stat. Ann. § 

56:12-15 provides in relevant part that: 

 

No seller, lessor, creditor, lender or bailee shall in the course of his business 

offer to any consumer or prospective consumer or enter into any written 

consumer contract or give or display any written consumer warranty, notice 

or sign after the effective date of this act which includes any provision that 

violates any clearly established legal right of a consumer or responsibility 

of a seller, lessor, creditor, lender or bailee as established by State or 

Federal law at the time the offer is made or the consumer contract is signed 

or the warranty, notice or sign is given or displayed.  Consumer means any 

individual who buys, leases, borrows, or bails any money, property or 

service which is primarily for personal, family or household purposes. 

 

 N.J. Stat. Ann. § 56:12-17 provides in relevant part that: 

 

Any person who violates the provisions of this act shall be liable to the 

aggrieved consumer for a civil penalty of not less than $100.00 or for actual 

damages, or both at the election of the consumer, together with reasonable 

attorney’s fees and court costs.  This may be recoverable by the consumer 

in a civil action in a court of competent jurisdiction or as part of a 

counterclaim by the consumer against the seller, lessor, creditor, lender or 

bailee or assignee of any of the aforesaid, who aggrieved him.  A consumer 

also shall have the right to petition the court to terminate a contract which 

 

Case: 16-1558     Document: 003112471426     Page: 3      Date Filed: 11/23/2016



 

4 

 

Delivery Regulations include rules about timely furniture delivery and language that must 

be included in furniture sale contracts.  N.J Admin. Code § 13:45A-5.3  In both cases, 

                                                                                                                                                  

violates the provisions of section 2 of this act and the court in its discretion 

may void the contract. 

 2 The Spade plaintiffs also brought claims for violations of the New Jersey 

Consumer Fraud Act (“CFA”), N.J. Stat. Ann. § 56:8-1; and (2) the Magnum-Moss 

Warranty Federal Trade Commission Improvement Act.  Those claims were dismissed 

and are not on appeal before this Court.  

 3 Two sections of the Furniture Delivery Regulations are relevant to the present 

case.  N.J Admin. Code § 13:45A-5.2 (2016) provides that:  

 

(a) The contract forms or sales documents shall show the date of the order 

and shall contain the following sentence in ten-point bold face type: 

The merchandise you have ordered is promised for delivery to you on or 

before (insert date or length of time agreed upon). 

(b) The blank for the delivery date referred to in (a) above shall be filled in 

by the seller at the time the contract of sale is entered into by the parties or 

when the sales documents are issued, either as a specific day of a specific 

month or as a length of time agreed upon by the buyer and seller (for 

example, “six weeks from date of order”). The date for delivery shall not be 

pre-printed in the contract prior to the time the contract of sale is entered 

into by the parties or when the sales documents are issued. 

 

N.J Admin. Code § 13:45A-5.3 (2016) provides that: 

 

(a) The contract forms or sales documents shall conspicuously disclose the 

seller’s obligations in the case of delayed delivery in compliance with N.J 

Admin. Code 13:45A-5.1 and shall contain, on the first page of the contract 

form or sales document,  the following notice in ten-point bold face type: 

If the merchandise ordered by you is not delivered by the promised delivery 

date, (insert name of seller) must offer you the choice of (1) canceling your 

order with a prompt, full refund of any payments you have made, or (2) 

accepting delivery at a specific later date. . . . 

(c) It shall be unlawful for any person to use any contract or sales 

agreement that contains any terms, such as “all sales final,” “no 

cancellations” or “no refunds,” which violate or are contrary to the rights 

and responsibilities provided for by this rule. Any contract or sales 
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plaintiffs’ furniture was timely delivered, but the language of the contracts did not fully 

comply with the Furniture Delivery Regulations.  The District Court determined that 

plaintiffs nevertheless failed to allege a cause of action under the TCCWNA because the 

statute requires that a party must be aggrieved to bring such a claim and the plaintiffs 

were not “aggrieved,” in that they suffered no impact from the violation.     

 The panel, Judges Ambro, Shwartz, and Fuentes, having read the briefs and 

submissions of the parties and reviewed the applicable state statutes and case law, 

believes that the appeals raise important and unresolved questions of state law.  In this 

regard, the panel notes that there is no clear authority on the following questions: 

 (1) Is a consumer who receives a contract that does not comply with the Furniture 

Delivery Regulations, but has not suffered any adverse consequences from the 

noncompliance, an “aggrieved consumer” under the TCCWNA? 

 (2) Does a violation of the Furniture Delivery Regulations alone constitute a 

violation of a clearly established right or responsibility of the seller under the TCCWNA 

and thus provides a basis for relief under the TCCWNA? 

I.  Reasons for Certification 

 Pursuant to New Jersey Court Rule 2:12A-1, the Supreme Court of New Jersey 

may answer a question certified to it by our Court “if the answer may be determinative of 

an issue in litigation pending in the Third Circuit and there is no controlling appellate 

                                                                                                                                                  

agreement which contains such a provision shall be null and void and 

unenforceable. 
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decision, constitutional provision, or statute in this State.”  The panel has not found any 

legal authority that squarely addresses the questions presented in these cases. 

 The panel recognizes that if the Supreme Court does not grant this petition, the 

panel is likely to decide these appeals based on its best estimate of how the courts of New 

Jersey would interpret the statute.  The panel believes that this would be an unsatisfactory 

resolution of these cases because its analysis of the TCCWNA will govern only such state 

law claims brought in the federal courts in this Circuit and leave the questions undecided 

in the state courts in which claims under the TCCWNA most frequently arise.  

Furthermore, this matter presents questions that the New Jersey Supreme Court is best 

suited to answer as they involve interpreting a state statute and regulations that affect 

every furniture sales contract in the State of New Jersey. 

 The panel unanimously agreed to certify the questions for consideration pursuant 

to the certification procedures outlined in this Court’s Local Appellate Rule 

Miscellaneous 110 and Internal Operating Procedure 10.9 and New Jersey Court Rule 

2:12A-1, and respectfully requests that the Supreme Court grant this petition. 

II.  Background4 

 In both cases pending before this Court, plaintiffs entered into furniture sales 

contracts that did not comply with the Furniture Delivery Regulations.  The contract in 

                                              

 4 Because the appeals come before us from orders dismissing the complaints 

pursuant to Fed. R. Civ. P. 12(b)(6), we accept the factual allegations in the complaints as 

true.  Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009). 
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Spade excluded allegedly required provisions5 and included allegedly prohibited phrases 

such as “all sales final” and “no returns will be authorized or accepted.”  Spade App. 73-

75.  The contract in Wenger failed to set forth provisions in ten-point bold face type, as 

allegedly required by the Furniture Delivery Regulations, N.J Admin. Code § 13:45A-

5.2-3, and included provisions that limited plaintiffs’ right to a refund if the furniture was 

not delivered by the promised delivery date, allegedly contrary to N.J Admin. Code § 

13:45A-5.1.  Although the contracts allegedly did not comply with all of the requirements 

in the Furniture Delivery Regulations, all of the furniture was timely delivered.6   

III.  Discussion 

 The TCCWNA prohibits furniture sellers from offering a contract “that violates 

any clearly established legal right of a consumer or responsibility of a seller . . . as 

established by State or Federal law at the time the offer is made or the consumer contract 

is signed.”  N.J. Stat. Ann. § 56:12-15.  Any furniture seller that violates the TCCWNA is 

“liable to the aggrieved consumer for a civil penalty of not less than $100.00 or for actual 

damages, or both.”  N.J. Stat. Ann. § 56:12-17.  Plaintiffs allege that defendants provided 

furniture sale contracts that did not comply with the Furniture Delivery Regulations.  As 

                                              

 5 The contract did not contain the following provisions that must be included in 

every furniture sale contract in ten-point bold face type: “The merchandise you have 

ordered is promised for delivery to you on or before (insert date or length of time agreed 

upon),” N.J Admin. Code § 13.45A-5.2; and “If the merchandise ordered by you is not 

delivered by the promised delivery date, (insert name of seller) must offer you the choice 

of (1) canceling your order with a prompt, full refund of any payments you have made, or 

(2) accepting delivery at a specific later date,” N.J Admin. Code § 13.45A-5.3. 

 6 The Spade plaintiffs experienced problems with their furniture, but it was 

initially delivered in a conforming manner.  
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a result, plaintiffs contend that defendants violated a “clearly established legal right of a 

consumer or responsibility of a seller” and are liable under the TCCWNA.   

 In dismissing both complaints, the District Court held that plaintiffs were not 

“aggrieved consumer[s]” and thus could not state a claim under the TCCWNA.  In 

making this determination, the District Court adopted the definition of “aggrieved 

consumer” set forth in Cameron v. Monkey Joe’s Big Nut Co., No. BUR-L-2201-07, 

2008 WL 6084192, at *6 (N.J. Super. Ct. Law Div. Aug. 4, 2008).  In Cameron, the court 

defined an “aggrieved consumer” as “one suffering from the effect of a violation of the 

act.”  Id.  The District Court found that plaintiffs did not satisfy this definition because 

they timely received conforming furniture and thus suffered no effect from the violation.7 

 On appeal, plaintiffs argue that the District Court’s interpretation of “aggrieved 

consumer” is contrary to the TCCWNA’s text because the statute uses the disjunctive 

“or” when imposing liability “for a civil penalty of not less than $100 or for actual 

damages,” thus indicating that violators will be liable for a civil penalty even in the 

absence of actual damages or negative consequences from the violation.  Plaintiffs 

additionally argue that the District Court’s decision contravened prior judicial decisions 

                                              

 7 The District Court also considered the definition of aggrieved set forth in Black’s 

Law Dictionary:  

 

1. (Of a person or entity) having legal rights that are adversely affected; 

having been harmed by an infringement of legal rights. 2. (Of a person) 

angry or sad on grounds of perceived unfair treatment.   

 

(10th ed. 2014).  The District Court found Black’s Law Dictionary’s and Cameron’s 

definition of aggrieved to be consistent.   
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confirming that actual harm is not necessary to obtain statutory damages under the 

TCCWNA.  See Bohus v. Restaurant.com, Inc., 784 F.3d 918, 930 (3d Cir. 2015) (“We 

cannot disregard the [New Jersey] legislature’s choice to award statutory damages in the 

absence of actual damages [under the TCCWNA].”); Shelton v. Restaurant.com, Inc., 70 

A.3d 544 (N.J. 2013).    

 Defendants counter that there has been no violation of a “clearly established legal 

right” because the only right that the Furniture Delivery Regulations provide is the right 

to the delivery of furniture “by or on the promised date” and plaintiffs’ furniture was 

timely delivered.  N.J Admin. Code § 13:45-5.1.    

 Defendants alternatively argue that plaintiffs’ claims must fail because they have 

not adequately pled, and cannot satisfy, the elements of the New Jersey Consumer Fraud 

Act (“CFA”), N.J. Stat. Ann. § 56:8-2.  Specifically, defendants allege that when a 

TCCWNA violation is predicated on a “clearly established legal right” based upon 

regulations promulgated under the CFA, the plaintiff must establish the elements of a 

CFA claim to show a violation of a “clearly established right” under the TCCWNA.  See 

Wilson v. Kia Motors Am., Inc., No. CIV.A. 13-1069, 2015 WL 3903540, at *5 (D.N.J. 

June 25, 2015) (“Plaintiff cannot establish a violation of a “clearly established legal 

right” under the CFA and therefore cannot, by proxy, establish a violation of the 
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TCCWNA.”).8  Defendants allege that plaintiffs cannot establish ascertainable loss for a 

CFA claim because they timely received conforming furniture.    

 The jurisprudence interpreting the TCCWNA is sparse.  There is no statue or 

controlling appellate decision defining “aggrieved consumer” under the TCCWNA.9  

There is also no case addressing whether plaintiffs may seek relief under the TCCWNA 

based on a claim that a regulation alone, such as the Furniture Delivery Regulations, 

embodies a clearly established right or responsibility of the seller or whether a plaintiff 

must also show a violation of the CFA.10  Thus, there is a need for the New Jersey 

Supreme Court to provide clarity on these important questions of law. 

                                              

 8 To bring a cause of action under the CFA, a plaintiff must prove: “(1) an 

unlawful practice, (2) an ascertainable loss, and (3) a causal relationship between the 

unlawful conduct and the ascertainable loss.”  Gonzalez v. Wilshire Credit Corp., 207 

N.J. 557, 576 (2011). 

 9 “Aggrieved” has been defined in statutes and in at least one unpublished 

appellate division case outside of the TCCWNA context.  N.J. Stat. Ann. § 12A:1-201 

(defining “aggrieved party” under the New Jersey Uniform Commercial Code as “a party 

entitled to pursue a remedy”); N.J. Stat. Ann. § 2A:156A-2 (defining “aggrieved person” 

under the New Jersey Wiretapping and Electronic Surveillance Control Act as “a person 

who was a party to any intercepted wire, electronic or oral communication or a person 

against whom the interception was directed”); Oettinger v. Stevens Commercial Roofing, 

LLC, No. A-5027-11T2, 2013 WL 3811765, at *3 (N.J. Super. Ct. App. Div. July 24, 

2013) (holding that a person is aggrieved under the New Jersey Junk Fax Act “when he 

or she is the recipient of a fax sent in violation of the NJJFA”). 

 10 Even if a plaintiff must prove a violation of the CFA, there is conflicting, non-

binding authority as to whether such a plaintiff must prove ascertainable loss.  Compare 

Watkins v. DineEquity, Inc., 591 F. App’x 132, 141 (3d Cir. 2014) (Greenaway, Jr., J., 

dissenting) (opining that New Jersey courts would likely permit a TCCWNA claim to 

proceed even where the underlying CFA violation could not support a private cause of 

action based on a lack of ascertainable loss), with Wilson, 2015 WL 3903540, at *12 

(“Plaintiff here pleads no such [ascertainable] loss and her [CFA] claim fails as a matter 

of law.  As a result, Plaintiff cannot establish a violation of a ‘clearly established legal 

right’ under the CFA and therefore cannot, by proxy, establish a violation of the 

 

Case: 16-1558     Document: 003112471426     Page: 10      Date Filed: 11/23/2016



 

11 

 

IV.  Questions for Consideration11 

 NOW THEREFORE, the following questions of law are certified to the Supreme 

Court of New Jersey for disposition according to the rules of that Court: 

 (1) Is a consumer who receives a contract that does not comply with the Furniture 

Delivery Regulations, but has not suffered any adverse consequences from the 

noncompliance, an “aggrieved consumer” under the TCCWNA? 

 (2) Does a violation of the Furniture Delivery Regulations alone constitute a 

violation of a clearly established right or responsibility of the seller under the TCCWNA 

and thus provide a basis for relief under the TCCWNA?  

  This Court shall retain jurisdiction over the appeal pending resolution of this 

certification. 

        

       By the Court 

 

       s/Patty Shwartz 

 

Dated: November 23, 2016 

CJG/cc: Andrew S. Hansen, Esq. 

  Heidi A.O. Fisher, Esq. 

  Lewis G. Adler, Esq. 

  Andrew R. Wolf, Esq. 

  Henry P. Wolfe, Esq. 

  Brett D. Carroll, Esq. 

  Sean C. Sheely, Esq.   

                                                                                                                                                  

TCCWNA.”), and Mladenov v. Wegmans Food Markets, Inc., 124 F. Supp. 3d 360, 380 

(D.N.J. 2015) (“Since the Court finds that Plaintiffs have failed to state viable CFA 

claims, Plaintiffs’ TCCWNA claims cannot survive to the extent they rely on the alleged 

CFA violations.”). 

 11 The panel acknowledges, pursuant to N.J. Ct. R. 2:12A-2, that the New Jersey 

Supreme Court may reformulate these questions.   
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