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Why Can’t Lawyers Give Straight Answers About Product Regulatory and Recall Risk? 
 
Your product group is planning for the debut of the company’s most exciting new widget.  Being 
responsible company citizens, the group checks in with the legal department to confirm the 
product regulatory and risk landscape.  They start with the seemingly simple questions: “What 
are the applicable laws and regulations?” and “What are the foreseeable risk scenarios and 
associated damage potential?”  Rather than answers, questions ensue.  For example, what are the 
product components/ingredients?  Will the product or its components contain anything toxic, 
corrosive, irritating, sensitizing, flammable, or combustible?  What are the foreseeable dangers 
associated with the product?  What kind of product claims are envisioned? And so on. 
 
So begins the process of navigating the complexities of potentially applicable regulatory schemes 
and prognosticating the risk and damage scenarios in a world in which ambiguity seems to be a 
purposeful tool in the regulatory enforcement tool belt.  Part two highlights the sources of 
ambiguity in the law that governs products in the U.S. and discuss that ambiguity as a purposeful 
tool in the regulatory tool belt.  
 
Part 2:  Is Ambiguity A Regulator’s Best Friend? 
 
Posted speed limits provide a black and white “line” for identifying when a driver is going too 
fast and subject to penalty for doing so.  Despite the clearly applicable rule – don’t exceed 55 
miles per hour, for example – drivers routinely exceed the speed limit.  Two big reasons come to 
mind.  First, the speeding driver frequently goes undetected and therefore un-punished – there 
are lots of drivers, miles of road, and limited police officers.  Second, the speeding driver 
determines that, in the unlikely event the driver is “caught,” the penalty is tolerable, at least until 
the threat of losing a license or increasing insurance rates amplifies the consequences. 
 
Now imagine that instead of posted speed limits, drivers are cautioned only as follows:  “Don’t 
go too fast.”  And then imagine that citizens are encouraged to report those who “drive too fast,” 
and drivers are admonished to self-report a driving-too-fast incident at risk that consequences 
will be amplified if a reported driver is convicted of driving “too fast” and failure to self-report.  
Imagine that all drivers must keep a record of their driving statistics and make that record 
available upon request by law enforcement.  Finally, imagine that this standard survives a 
constitutional “void for vagueness” challenge. 
 
You likely still will have those who drive “too fast” as defined by the local community’s 
evolving sense of what is tolerable.   And there will be a few scary cases where the speeding 
driver clearly surpassed any community standard, was repeatedly reported, never self-reported, 
failed to keep the required records, and was tagged with an eye-popping consequence meant to 
send a message to other would-be speeders.  What is “too fast” and the likely consequence 
becomes clearer only at this extreme, but there will continue to be ambiguity both about the 
standard and the penalty in less extreme circumstances.  And the debate will swell to consider 
not just speed, but road conditions, weather conditions, time of day, and the character of the 
surrounding area.  Challenges that could clarify the grey zone are time- and resource-consuming.  
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Ambiguity makes risk harder to quantify and feed into a decision tree, creating an incentive to 
those unwilling to risk the ambiguous consequence to drive so as not to provoke scrutiny. 
 
Welcome to the regulators’ world where ambiguity is likely a purposeful tool in the regulatory 
tool belt.  Consider the question of whether the Consumer Product Safety Commission has 
jurisdiction relative to hard hats and work boots to illustrate the sources of ambiguity in the law 
that governs products in the U.S.   
 
Starting with statutory law, a manufacturer, distributor, or retailer of a “consumer product” or 
“other product or substance over which the [CPSC] has jurisdiction under any other Act enforced 
by the [CPSC]” that has been “distributed in commerce” must file a report with the CPSC when 
it “obtains information which reasonably supports the conclusion that such product” (i) fails to 
comply with an applicable consumer product safety rule or with a voluntary consumer product 
safety standard upon which the [CPSC] has relied; (ii) fails to comply with any other rule, 
regulation, standard, or ban under this chapter or any other Act enforced by the [CPSC]; (iii) 
contains a defect which could create a substantial product hazard; or (iv) creates an unreasonable 
risk of serious injury or death.1For any of these four reporting requirements to apply to a hard hat 
or work boots, they must be “consumer products.”  Applying the definition of “consumer 
products” has challenged the manufacturing industry since the Consumer Product Safety Act’s 
(“CPSA”) inception in 1972.  Despite numerous advisory opinions, administrative decisions, and 
cases addressing the issue, the definition – and CPSC’s resultant jurisdiction over certain 
products – continues to contain some [likely intentional] gray area. 
 
The definition of “consumer product” includes any article produced or distributed “for sale to a 
consumer” or “for the personal use, consumption or enjoyment of a consumer,” where the use is 
“in or around a permanent or temporary household or residence, a school, in recreation, or 
otherwise.”2  The definition excludes “any article which is not customarily produced or 
distributed for sale to, or use or consumption by, or enjoyment of, a consumer….”3 
 
The CPSA does not define “consumer,” nor does it explain what is intended by the expansive 
phrase “or otherwise.”  The CPSC’s General Counsel has declined to provide any guidance as to 
what is intended by “or otherwise.”4  The General Counsel has opined, however, that 
“consumer” is expansive enough to include institutional populations, such as mental hospitals 
and prisons.5  According to that opinion, “Congress’ intent in providing such broad jurisdictional 
wording was that the Commission should protect individuals from unsafe consumer products 
regardless of where the products are used, consumed, or enjoyed.”6 
 

                                            
1 15 U.S.C. § 2064(b). 
2 15 U.S.C. § 2052(a)(5) (emphasis added). 
3 15 U.S.C. § 2052(a)(5)(A) (emphasis added). 
4  CPSC Gen. Counsel Adv. Op. No. 38 (Sept. 28, 1973).   
5 CPSC Gen. Counsel Adv. Op. No. 240 (Aug. 20, 1976). 
6 Id. 
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Thus, reading the definition on its face, and in light of these interpretive decisions, the hard hat 
or work boots could fit the “consumer product” definition because they are made for the “use and 
enjoyment” of an “individual” for use in the household “or otherwise.”  The “otherwise” in this 
case could be the consumer’s place of employment.  That an employer may purchase the product 
for an employee’s use is not determinative.  Cement-asbestos wallboard and wire circuits both 
have been found to be consumer products, despite the fact that they are not sold often to 
consumers, because they are for the “use and enjoyment” of consumers.7   
 
The work-related purpose of a product, however, creates additional gray area in application of 
“consumer product.”  The legislative history of the CPSA focuses specifically on the non-
consumer nature of industrial products: 
 

… [P]roducts which are primarily or exclusively sold to industrial or 
institutional buyers would be included within the definition of consumer 
product so long as they were produced or distributed for use of consumers. 
 
It is not intended that true “industrial products” be included within the 
ambit of the Product Safety Commission’s authority.  …  The occasional 
use of industrial products by consumers would not be sufficient to bring 
the product under the Commission[’s] jurisdiction.  The term 
“customarily” should not be interpreted as intending strict adherence to a 
quantum test, however … some products which were initially produced or 
sold solely for industrial application have often become broadly used by 
consumers.  If the manufacturer or distributor of an industrial product 
fosters or facilitates its sale to or use by consumers, the product may lose 
its claim for exclusion if a significant number of consumers are there by 
exposed to hazards associated with the product.8 
 

There are some products that fall clearly into the “industrial” rather than “consumer” products 
basket, but, by and large, this legislative explanation has created more confusion than clarity.  
The CPSC’s General Counsel had little difficulty determining that “work platforms” are not 
consumer products.9  On the other hand, copy machines are consumer products, because, while 
copy machines are “still largely used in offices and industries, the use of copying machines by 
individual consumers has become extraordinarily widespread.”10  
 
In a 1977 advisory opinion, the CPSC’s General Counsel opined that hardhats were not 
consumer products.  After a fatality occurred at an industrial plant, Occupational Safety and 
Health Administration (“OSHA”) officials investigated and determined that the hardhat the 
employee was wearing may not have complied with OSHA standards.  The employer was 
                                            

7 CPSC Gen. Counsel Adv. Op. No. 55 (Dec. 21, 1973); Kaiser Aluminum Chem. Corp. v. U.S. Consumer 
Product Safety Commission, 574 F.2d 178, 181 (3d Cir. 1978). 

8 H.R. Rep. 92-1153, 92d Cong., 2d Sess. 218 (1973), quoted in Adv. Op. No. 38. 
9 CPSC Gen. Counsel Adv. Op. No. 45 (Nov. 13, 1973). 
10 CPSC Gen. Counsel Adv. Op. No. 128 (July 25, 1974). 
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instructed to discontinue use of the hardhats, but the manufacturer refused to change its design.  
Because OSHA had no authority over the manufacturer, OSHA requested an advisory opinion 
from CPSC.  CPSC’s General Counsel opined that hardhats were not consumer products because 
they were industrial products with only occasional use by consumers, and that was not enough to 
bring them within CPSC’s jurisdiction.11   
 
On the other hand, in 2004, the CPSC has recalled footwear marketed as “work boots” because 
the “protective toe cap on the boots may not provide sufficient impact and compression 
protection,” which might result in “crushing, bruising, or other injury to the wearer’s foot.”12  
These boots were sold on a website that sells two main category of boots: “lifestyle” and 
“performance” that includes hunting, work, and winter boots.  The website allows consumers to 
find boots in the “work” category that does not include hunting and winter boots.13  
  
It is noteworthy that the 1977 advisory opinion on hard hats was written before the advent of 
superstore home improvement centers and the internet.  CPSC’s General Counsel did not have 
any information at the time it wrote the opinion indicating whether the hardhats were sold 
directly to consumers.  Contrast that with the 2004 recall for work boots in which the online 
marketplace seemed to affect the assessment of “consumer products.”  
 
Because of a the 1977 advisory opinion, there may now be clarity as to hard hats.  Or is there?  
After more than thirty-five years, there is still no black and white guidance for sorting out what is 
or is not a consumer product in the “grey zone” and the changes in the marketplace could suggest 
it is time to reconsider even hard hats.  The CPSC evaluates whether a product is a “consumer 
product” on a case-by-case basis, and it tends to use a holistic approach rather than focusing on 
any single factor.  That the product may be used in the home clearly militates in favor of CPSC 
jurisdiction, because the definition expressly includes “household” items.  But the location of use 
is not determinative.  The product’s marketing will be a factor that the CPSC will evaluate to 
determine the product’s intended use, but it also is not the sole factor that the CPSC or a court 
will analyze.14  There is no indication that the CPSC considers where the risk will be incurred, as 
opposed to potential use and enjoyment by a consumer, as a factor. 
 
As a result, a manufacturer or retailer struggling to determine its record-keeping or reporting 
obligation will have to consider multiple factors, such as whether the subject products are 
available for purchase by the end-users directly, whether in retail stores, via the internet, or 
because an employer directed its employees to a particular supplier.  Whether the subject 
products may be worn outside the workplace before and after work and stored or laundered in the 
                                            

11 CPSC Gen. Counsel Adv. Op. No. 256 (Dec. 19, 1977). 
12 CPSC Recall, CPSC, LaCrosse Footwear, Inc. Announce Recall of Work Boots (Oct. 13, 2004), 

available at www.cpsc.gov/en/Recalls.   
13 See www.lacrosefootwear.com.  See also CPSC Recall, Timberland Recalls Steel Toe Boots Due to Foot 

Injury Hazard (Oct. 2, 2007) (recalling steel toed boots that did not “provide the intended protection against 
compression and impact, posing the risk of a foot injury to consumers”). 

14 See, e.g., Kaiser Aluminum, 574 F.2d at 181 (holding that two types of wire circuits were “consumer 
products,” despite the fact that only one circuit was marketed directly to consumers, because both products were 
installed in homes).  

http://www.cpsc.gov/en/Recalls
http://www.lacrosefootwear.com/
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home could influence the assessment. Consumers may even see the subject products as 
mitigating risk that could be present in performing tasks in and around the household (e.g., home 
repairs, side jobs).  After considering all these factors, the likely conclusion will be to admit that 
the CPSC could justify jurisdiction over the product, but the question will remain:  will it?   
Like the lightbulb example discussed in part one of this article, this “what is a consumer 
product” example is not an anomaly in the regulatory world.  The “consumer product” example 
highlights both the regulatory pattern and operation of the American system of case-by-case 
jurisprudence.  The recipe is familiar.  Start with a broadly worded statute such that the regulator 
has broad parameters within which to define and address “the problem.”  Supplement with 
likewise broadly worded regulations.  Apply with regulatory discretion on a case-by-case basis.  
Revisit and re-jigger with case-by-case distinctions as needed.  The result?  Clarity at the 
extremes and possibly for the specifically addressed cases – assuming you are “on all fours” – 
and factors to apply in the grey zone, which will only produce “arguments” one way or another 
rather than “straight answers.”  
 
If you are simply trying to define and follow the rules, this may be maddening.  If you are risk 
averse, you will take the safest course – assume regulations apply and comply – or raise your 
hand, ask for guidance, and live with the answer.  If you are risk tolerant or competing in an 
aggressively competitive market, you will follow the crowd and hope that when the regulator 
chooses to send a message to the marketplace, you are not the example. 
 
On the other hand, if you are the regulator, consider how you “police” effectively with a vast 
disparity between your resources and the scope of your regulatory authority.  For example,  
the volume of “consumer products” in the United States is estimated at over $4 trillion.15  
Compare the CPSC’s fiscal year 2105 budget of $123 million and its authorized 567 full/time 
equivalent employees.16  An outmatched regulator needs to leverage its tight resources to get the 
most bang for the enforcement buck. 
 
Where there is ambiguity, the regulator can rely on those who are risk averse to steer well clear 
of the line or seek guidance.  The regulator can provide incentives for this self-policing behavior 
by focusing penalties on failure to self-police.  CPSC enforcement-related data illustrates this 
leveraging of regulator resources.  That data reveals the issuance of approximately 1750 “Letters 
of Advice” (“LOA”) for violation of a mandatory standard.17  In those LOA’s, the CPSC advises 
the company of the violation and of the nature of the necessary corrective action, e.g., to correct 
future production, stop sale, recall, or some combination of the three.  These LOAs represent 
circumstances in which the company confirmed the violation and the CPSC decided that the 
company “voluntarily” completed corrective action to remedy the hazard.18  In addition, CPSC’s 
2015 data reveals 48 product recalls and 10 instances in which the CPSC imposed civil penalties.  
                                            

15 See http://www.emarketer.com/Article/Total-US-Retail-Sales-Top-3645-Trillion-2013-Outpace-GDP-
Growth/1010756).   

16 See Oct. 30, 2015 CPCS Semi-Annual Report to Congress (April 1, 2015 – September 30, 2105) at 
http://www.cpsc.gov/en/About-CPSC/Agency-Reports/.   

17 See http://www.cpsc.gov/en/Recalls/Violations.   
18 Id.   

http://www.emarketer.com/Article/Total-US-Retail-Sales-Top-3645-Trillion-2013-Outpace-GDP-Growth/1010756
http://www.emarketer.com/Article/Total-US-Retail-Sales-Top-3645-Trillion-2013-Outpace-GDP-Growth/1010756
http://www.cpsc.gov/en/About-CPSC/Agency-Reports/
http://www.cpsc.gov/en/Recalls/Violations
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In all but one of the 10 penalty circumstances, the penalty cites “failure to report” a defective 
product as the basis for the penalty.19  Those 2015 civil penalties ranged from $700,000 on the 
low end to $4.3 million on the high end.   
 
Where there is ambiguity, the regulator can likewise allow the industry to use its resources to 
establish and evolve standards.  Remember, for example, that CPSC reporting is required when a 
product fails to meet “voluntary” product safety standard upon which the CPSC has relied.  For 
the CPSC to act on a violation of voluntary consumer product standards, the CPSC must publish 
in the Federal Register its intention to rely on the standard.20  While that may be a relatively 
narrow universe relative to the volume of voluntary industry standards available, CPSC reporting 
is also triggered by the much more expansive concepts of “substantial product hazard” and 
“unreasonable risk of serious injury or death.”  Industry standards can certainly be expected to 
play an important role in applying these concepts. 
 
Even if the regulator could step in, there will be ambiguity about whether the regular will step in 
on standards or enforcement.  While the regulator will set and may announce priorities for its 
enforcement dollars, consumers can join the ranks of those who can force a company onto a 
regulator’s agenda.  For example, the CPSC has made available a vehicle for consumer reporting 
and encouraged consumers to visit www.SaferProducts.gov to submit reports of harm or risks of 
harm, and to search for safety information on products they own or may be considering buying.  
Questions about what the CPSC may do in response to such consumer reports adds to the 
incentives already inherent in the regulatory structure that encourages self-policing and self-
corrective action while penalizing failures to do so.   
 
Whether or not ambiguity is the regulator’s best friend, it certainly is a useful tool for a resource-
constrained regulator to amplify its incentives for self- and community-policing behavior.  And 
when that is not enough, strategic enforcement with eye-popping consequences – whether dollars 
or jail time for key players – will help corral the extremes.   
 
 
 

                                            
19 See http://www.cpsc.gov/cgi-bin/epi/epipenalty.html. 
20 15 U.S.C. § 2058(b).   

http://www.cpsc.gov/cgi-bin/epi/epipenalty.html

