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July 15, 2016 

Submitted Via ECF 

The Honorable Jack B. Weinstein 
United States District Court 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, NY 11201 

Re: Kurtz v. Kimberly-Clark Corp., et al., 14-cv-1142:  FTC Closing Letter 

Dear Judge Weinstein: 

On behalf of Kimberly-Clark Corporation (“Kimberly-Clark”), I write to notify the Court 
that the Federal Trade Commission (“FTC”) has closed its investigation of Kimberly-Clark’s 
advertising for its flushable moist wipes.  The FTC’s letter to Kimberly-Clark (“Closing Letter”) 
is attached here.1 

The Closing Letter not only bears on Plaintiff’s claims,2 it is significant for its timing and 
the surrounding circumstances.  The FTC issued the Closing Letter after it entered into the Nice-
Pak consent decree and also after it received this Court’s referral of questions related to the 
definition of “flushable.”  See Dkt. 207, Exs. A, C; Belfiore, 311 F.R.D. at 79-80.  In context, the 
Closing Letter is more probative than the typical “no action” letter because it stands in contrast to 
both (i) the complaint that the FTC filed against Nice-Pak and (ii) the Decision and Order that 
the FTC ultimately issued.  Dkt. 207, Exs. A, C.  As to Kimberly-Clark, FTC has closed its 
investigation without finding or even alleging that Kimberly-Clark violated federal standards.  
The Closing Letter follows a lengthy study of flushable wipes across the industry, as well as 
statements in the Nice-Pak consent order that Plaintiffs Kurtz and Belfiore have characterized as 
                                                 
1The Closing Letter is consistent with the hopes that Kimberly-Clark conveyed to this Court based on 
Kimberly-Clark’s knowledge of its products and its interactions with the agency.  See, e.g., Kurtz v. 
Kimberly-Clark Corp., No. 14-cv-1142, 2015 WL 8481833, at *4 (E.D.N.Y. Dec. 10, 2015) (“defendant 
Kimberly-Clark not[ed] that it currently is in a ‘holding pattern’ with respect to the FTC’s inquiry and 
hop[ed] that the FTC will soon issue a ‘no action’ letter with respect to Kimberly-Clark”) (citing Dec. 7, 
2015 Hr’g Tr. at 15:1-7); Kurtz, Oct. 9, 2015 Hr’g Tr. at 27-38 (Dkt. 204).   
2 As this Court observed, an FTC determination is “important to proceedings in this court” and may 
provide a “complete defense” to Section 349 claims.  Belfiore v. Procter & Gamble Co., 311 F.R.D. 29, 
78 (E.D.N.Y Oct. 5, 2015). 
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creating an enforceable definition of “flushable,” which Kurtz suggested Kimberly-Clark had 
violated.  See Kurtz, 2015 WL 8481833, at *2 (discussing Kurtz’s position); id. at *1 (Belfiore’s 
position).  The Closing Letter also follows this Court’s request for guidance on “[the] appropriate 
definition of ‘flushable’ and related issues,” Belfiore, 311 F.R.D. at 79-80, which suggests that 
Kimberly-Clark’s flushable wipes satisfy any definition of the term “flushable,” however 
understood by municipalities, consumers, and others whose interests the FTC protects.  Kurtz, 
Oct. 9, 2015 Hr’g Tr. at 28:14-16 (Dkt. 204) (Kimberly-Clark explaining that the FTC “has to 
approach any definitional question not just with consumer expectation in mind, but with 
municipality expectation and whomever other interests the FTC is defending”).3 

Finally, the Closing Letter is significant because, even if the FTC had the ability to 
aggregate claims related to flushable wipe labeling (as this Court suggested in its Kurtz, June 28, 
2016 order, see Dkt. 226 at 3-4), any such process would involve only companies against whom 
the FTC lodges a complaint.  See 15 U.S.C. §§ 43, 45(b) (FTC powers of enforcement and 
adjudication); FTC, A Brief Overview of the Federal Trade Commission’s Investigative and Law 
Enforcement Authority (Rev. July 2008), https://www.ftc.gov/about-ftc/what-we-
do/enforcement-authority (explaining that an “administrative trial” may follow after the FTC 
lodges a complaint).4  Because the FTC has closed its investigation without filing a complaint 
against Kimberly-Clark, any aggregated adjudication would not pertain to Kimberly-Clark’s 
flushable wipes. 

Respectfully submitted, 
 
 
/s/ Eamon P. Joyce_________  
Eamon P. Joyce 

                                                 
3 Kimberly-Clark’s understanding is that the FTC is continuing to investigate the claims of other flushable 
wipes manufacturers, but Kimberly-Clark does not know if or when the FTC may otherwise respond to 
this Court’s referral within the context of those still ongoing investigations. 
4 Additionally, Kimberly-Clark’s understanding is that FTC’s adjudication process is not equivalent to 
those of the agencies discussed in the sources that this Court cited.  See, e.g., Michael Sant’Ambrogio & 
Adam Zimmerman, Inside the Agency Class Action (June 15, 2016) (unpublished manuscript), Dkt. 226-2 
at 4-9 (referring to the Office of Medicare Hearing and Appeals, the Equal Opportunity Commission, and 
the National Vaccine Injury Compensation Program). 


